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I. STATEMENT OF THE CASE
A.

Statement of the Case.
Appellants John Noble and Cedar Ridge Homes, Inc. (collectively "Cedar Ridge

Homes"), appeal to this Court from the district court's decision affirming the Kootenai County
Board of Commissioner's denial of Cedar Ridge Homes' application for residential subdivision.
This matter originated on February 8, 2006, when Cedar Ridge Homes filed a residential
subdivision application with Kootenai County, seeking preliminary plat approval for the
subdivision of approximately 152 acres of real property located in Kootenai County known as
Cedar Creek Ranch Estates. After holding a public hearing on the Cedar Ridge Homes'
subdivision application, the Kootenai County Hearing Examiner recommended approval of the
application with conditions. The Kootenai County Board of Commissioners ("Board"), after a
series of hearings and deliberations, disregarded the recommendation of the Hearing Examiner,
and issued a written decision denying the Cedar Ridge Homes' subdivision application. The
basis for the Board's denial was that Cedar Ridge Homes failed to provide "Base Flood
Elevation" information with respect to the proposed subdivision site in violation of the Kootenai
County Flood Damage Prevention Ordinance.
On July 19, 2007, Cedar Ridge Homes filed its Petition for Judicial Review of the
Board's decision with the district court. Following hearing and oral argument, the district court
entered its Memorandum Opinion In Re: Petition for Judicial Review ("Memorandum
Decision"), affirming the Board's denial of the Cedar Ridge Homes' subdivision application.
Cedar Ridge Homes appeals to this Court from the district court's decision.
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B.

Course of Proceedings.
1.

On February 8, 2006, this case was initiated when Cedar Ridge Homes filed its

residential subdivision application, seeking approval from Kootenai County of the subdivision of
approximately 152 acres of real property into 20 lots ranging from 5 to 10 acres per lot. (Agency
R., Vol. 1, pp.141).'
ii.

On January 18, 2007, a public hearing was held before the Kootenai County

Hearing Examiner, Rebecca A. Zanetti ("Hearing Examiner"), wherein the Hearing Examiner
accepted testimony and exhibits on the proposed subdivision. (Agency Tr., pp.1-34).
iii.

On January 31, 2007, the Hearing Examiner issued her Findings of Fact,

Conclusions of Law Recom~nendationand Draft Conditions of Approval, wherein the Hearing
Examiner recommended approval of the Cedar Ridge Homes' subdivision application with
conditions. (Agency R., Vol. 2, pp.338-346).
iv.

On February 15, 2007, the Board deliberated on the Cedar Ridge Homes'

subdivision application. (Agency Tr., pp.35-37). During the deliberations, the Board decided to
reopen public testimony and hold another public hearing on the Cedar Ridge Homes' subdivision
application. (Agency Tr., p.36).
v.

On April 12, 2007, the Board held its public bearing on the Cedar Ridge Homes

subdivision application, wherein the Board accepted firther public testimony and exhibits in
addition to that testimony and those exhibits previously submitted to the Hearing Examiner at the
first public hearing on January 3 1,2007. (Agency Tr., pp.38-80).

'

A note on citations to the Record -Because this matter was initially appealed from the Board lo the dislrict court, and is now being appealed
from the district court to the Idaho Supreme Court, two sets of records and transcripts exist. The fiW consisting of the Agency Record and the
Agency Transcripts lodged with the district court, will be cited to as (Agency R., Vol. ,
p . 2 and (Agency TI., p.J respectively. The
socond, consisting of the Appellate Record and Appellate Transcript lodged with the Idaho Supreme Court, will be cited to as (R., p . 2 and
(Tr., p.J respectively. The Agency Record and Agency Transcripts have been submined to the Idaho Supreme Court as "Exhibits" to the
Appellate Record by the Kootenai County District Court Clerk. (R., p.203).
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vi.

At the close of the meeting on April 12, 2007, the Board resolved to continue the

public hearing, expressly leaving the public hearing open for the purposes of, among other
things, conducting a site visit of Cedar Creek Ranch Estates. (Agency Tr., pp.78-79).
vii.

The continuation of the April 12, 2007. public hearing commenced on May 22,

2007, when the Board conducted a site visit of Cedar Creek Ranch Estates. (Agency Tr., pp.81111). Throughout the site visit, the Board intentionally prevented the public, including Cedar
Ridge Homes' representatives, from attending or participating in the public hearing I site visit in
any meaningful way. (R., p.42,111).
viii.

On May 31, 2007, the Board voted to deny the Cedar Ridge Homes subdivision

application, thereby disregarding the Hearing Examiner's recommendation that the same be
approved. (Agency Tr., pp. 112-126).
ix.

On June 21, 2007, the Board entered its Finding of Fact, Applicable Legal

Standards, Conclusions of Law and Order of Decision ("Order of Decision"), wherein it denied
the Cedar Ridge Homes subdivision application. (Agency R., Vol. 3, p.43 1).
x.

On July 19, 2007, Cedar Ridge Homes filed its Petition for Judicial Review with

the district court, seeking review of the Board's Order of Decision on the grounds that the
Board's Order of Decision was made in violation of Idaho Code $5 67-5279(3) & (4). (R., pp.834).
xi.

Cedar Ridge Homes subsequently filed a Motion for Augmentation of Record

with Additional Evidence ("Motion for Augmentation"), wherein Cedar Ridge Homes sought to
add the Affidavit of Russell D. Helgeson, P.E., as evidence regarding the Board's May 22,2007,
site visit / public hearing. (R., pp.44-46). Kootenai County filed an opposition memorandum in
response, seeking to deny Cedar Ridge Homes' Motion for Augmentation. (R., pp.61-65).

Cedar Ridge Homes' Appellant's Brief
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xii.

On October 18, 2007, the district court entered its Order Granting Cedar Ridge

Homes' Motion to Augment Record with Additional Evidence, thus permitting Cedar Ridge
Homes to augment the record to include the Affidavit of Russell D. Helgeson, P.E. (R., pp.7879).
xiii.

On November 9, 2007, Cedar Ridge Homes filed its Opening Brief in support of

its Petition for Judicial Review with the district court. (R., pp.85-145)
xiv.

Kootenai County filed its Respondent's Brief with the district court on December

14,2007. (R., pp.148-165),
xv.

On December 24,2007, Cedar Ridge Homes filed its Reply Brief with the district

court. (R., pp. 166-180).
xvi.

On January 3, 2008, a hearing on the merits of the case was held. (Tr., pp.245).

On February 7, 2008, the district court entered its Memorandum Opinion, affirming the Board's
Order of Decision. (R., pp.181-194).
xvii.

On April 7, 2008, Cedar Ridge Homes filed its Notice of Appeal of the district

court's decision to the Idaho Supreme Court. (R., pp. 195-199).
C.

Statement of the Facts.

The Statement of the Facts in this case closely corresponds, and should be read in
conjunction, with the Course of Proceedings. Cedar Ridge Homes is the owner of certain real
property known as Cedar Creek Ranch Estates located in Kootenai County, 1daho.' (Agency R.,
Vol. 1, pp.113-127). Cedar Creek Ranch Estates is comprised of three parcels of real property
totaling approximately 152 acres in size and is zoned Rural, which zoning classification allows

Tikc properly known a Cedar Creek Ranch Estates is more paiiicularly described as follows: A portion of Section 20 and 21, Township 52
North, Range 3 West B.M., Kootonai County, Idaho. (Agency R., Voi. 1, pp.113-127).

Cedar Ridge Homes' Appellant's Brief
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for the development of residential lots with a minimum five (5) acre lot size. (Agency R., Vol. 1,
pp. 113-127); (Agency R., Vol. 1, p. 136).
On February 8, 2008, Cedar Ridge Homes submitted its residential subdivision
application to Kootenai County, requesting preliminary plat approval for the subdivision of the
152-acre Cedar Creek Ranch Estates into 20 residential lots ranging in size from 5 to 10 acres
per lot3 (Agency R., Vol. 1, pp.141); (Agency R., Vol. 3, p.424,12.02). Of the 152 acres, the
subdivision application designated approximately 70 acres, known as "the Meadow," as open
space. (Agency Tr., p.47,11.23-25). The Meadow was not to be developed or disturbed as part
of the proposed residential subdivision. (Agency Tr., p.47,11.23-25); (Agency R., Voi. 1, p. 136).
In conjunction with its application to Kootenai County, Cedar Ridge Homes reached agreements
with andlor received letters of approval from all the affected public regulatory agencies4
(Agency R., Vol. 2, pp.277-296); (Agency R., Vol. 3, pp.426428, nfi2.10-2.17). The remainder
of the facts of this case can be broken down into three categories: (1) proceedings before the
Hearing Examiner; (2) proceedings before the Board; and (3) proceedings before the district
court. Each will be addressed in turn.
I.

Proceedings before the Hearing Examiner.

On January 18, 2007, a public hearing was held before the Hearing Examiner, wherein
the Hearing Examiner accepted testimony and exhibits regarding the Cedar Ridge Homes'
subdivision application. (Agency Tr., pp.1-34); (Agency R., V01.2, p.338, 71.02).

At the

' Cedar Ridge 1Homes' subdivision application was assigned Case No. S-842P-06 by Kootenai County.
Specifically, Cedar Ridge Homes reached agreements with and/or received letters of approval from the following affected agencies: (1) the
Garwood Water Cooperative - in a ietter dated November 14,2006, the President of the Ganvood Water Cooperative stated that the Ganvood
Water Cooperative had reviewod the preliminary plans for the proposed subdivision and found them to be acceptable. (Agency R., Vol. 2,
p.278); (2) Panhandle Health District - in a letter dated May 8,2006, the Panhandle Health District (agency governing sewer) gave its approval of
the proposed preliminary plans, subject to certain delineated conditions. (Agency R., Vol. 2, p.284): (3) Lakes Highway District signed
agreement addressing roads in the proposed subdivision; (4) Northem Lakes Fire District - In a letter dated August 25,2006, the Northern Lakes
Fire District approved the proposed subdivision and recommended certain fire protection conditions. (Agency R., Vol. 2, pp287-290); (5)
Kootenai County Noxious Weed Department - rewmmended conditions of approval for weed management. (Agency R., Vol. 2, p.295); (6)
Idaho Department of Environmentai Quaiity - in a letter dated January 17,2007, the Idaho Department of Environmental Quality stated that it
had no objection N the County's aeceptmce of the preliminary plat (Agency R., Vol. 2, pp277-278); and (7) the Lakeiand Joint School District took no position for or against the subdivision. (Agency R., Vol. 2, p.296; see also (Agency R., Voi. 3, pp.426-428,1/1/2.10-2.17).

-
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hearing, the Hearing Examiner entertained testimony presented by certain of Cedar Ridge
Homes' representatives and several members of the public. (Agency Tr., pp.1-34).

The two

primary concerns expressed by the small number of individuals who testified in opposition to the
subdivision application consisted of (1) concerns regarding standing water in the Meadow area
and (2) concerns regarding septic drainfield placements and the alleged potential for local water
quality degradation and local well contamination. (Agency Tr., pp.16-29). These concerns were
expressed despite the fact that all of the pertinent regulatory agencies charged with governing
such matters, including the Idaho Department of Environmental Quality ("DEQ) and the
Panhandle Health District, had reviewed the proposed preliminary subdivision plat and the site
(including the location of the drainfields), and had issued approval letters. (Agency R., Vol. 2,
pp277-278); (Agency R., Vol. 2, p.284); (Agency R., Vol. 2, p.339,112.10).
Following the public hearing, the Hearing Examiner issued her written decision, wherein
she recommended approval of the Cedar Ridge Homes' subdivision application with

condition^.^

(Agency R., Vol. 2, pp.338-346). In her written decision, the Hearing Examiner expressly found
that the proposed subdivision conformed with Kootenai County's Subdivision Ordinance No.
394, and stated that the application met all the requirements set forth therein. (Agency R., Vol.
2, p.344, 74.01). In addition, the Hearing Examiner found that the proposed subdivision was
consistent with the Kootenai County Comprehensive Plan Future Land Use Map and the existing
zone classification (Rural) applicable to the property. (Agency R., Vol. 2, p.344,74.01).
With respect to Flood Zones and Wetlands, the Hearing Examiner made an express
finding that there were no "flood zones" on the proposed subdivision site according to the Flood

A m e and wnect wpy of the Hearing Examiner's Findings o Fact, Conclusions of Law Recommendation and Draft Conditions of Approval is
attached hereto as Exhibit 2.
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Insurance Rate Map panel 160076-0125 C.' (Agency R., Vol. 2, p.339, 72.09). Furthermore,
uncontroverted evidence was presented at the public hearing before the Hearing Examiner that
the proposed subdivision site was not a floodplain or a floodway as defined by the Federal
Emergency Management Agency ("FEMA").

(Agency Tr., p.9, 11.10-12).

The Hearing

Examiner did find that a preliminary geotechnical engineering evaluation showed that "shallow
ground water and surface water may be present on the relatively level portion of the property
(i.e., the Meadow)" but, as stated above, did not find the existence of a flood zone or floodplain.
Furthermore the Hearing Examiner did not find that the proposed subdivision site was located
within the "Area of Special Flood Hazard" as defined by the Kootenai County Flood Damage
Prevention Ordinance No. 3 11. (Agency R., Vol. 2, p.339, p.09). In her analysis section, the
Hearing Examiner expressly found that the Wetland Delineation and Analysis Plat that were
submitted by Cedar Ridge Homes clearly identified the extent of the wetlands, and showed the
adequate hydrologic protection zone. (Agency R., Vol. 2, p.343, 72.20). In addition, the
Hearing Examiner recognized that all the pertinent regulatory agencies, including the Garwood
Water Cooperative and the DEQ had issued conditional approval letters of the proposed
subdivision. (Agency R., Vol. 2, p.343,72.20); (Agency R., Vol. 2, p.345, 74.03).
With respect to septic and sewage disposal, the Hearing Examiner likewise found that the
pertinent governing agency - the Panhandle Health District - issued a letter of approval with
conditions. (Agency R., Vol. 2, p.340,72.1 I); (Agency R., Vol. 2, p.345,74.03). The approval
letter from Panhandle Health District established that all of the proposed drainfields contained in
the proposed subdivision application had been examined by the Health District and approved.
(Agency R., Vol. 2, p.284); (Agency Tr., p.4,11.14-18). In addition, the approval letter provided
"ootenai County's Flood Damage Prevention Ordinance defines thc Flood Insurance Rate Map ("FIRM") as "the official map on which the
Fedexal Insurance Administration has delineated both the areas of special flood hazard and the risk premium zones applicable to the County."
Kootenai County Flood Damage Prevention Ord. No. 31 1.
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that the Panhandle Health District had engaged in extensive testing and monitoring of the site,
explaining that "test holes were dug and ground and surface water monitoring was conducted
3/15/2006 through 4/25/2006." (Agency R., Vol. 2, p.284). The letter of approval went on to
state that an approved drainfield was located for each lot within the proposed subdivision.
(Agency R., Vol. 2, p.284). Likewise, the DEQ issued an approval letter dated January 17,2007,
wherein it stated that it had "no objection to Kootenai County's acceptance of [the] preliminary
plat," establishing that the proposed subdivision would not result in degradation of surface or
ground water quality as determined by DEQ. (Agency R., Vol. 2, p.277).
As a result, the Hearing Examiner recommended approval of the Cedar Ridge Homes'
subdivision application, setting forth recommended conditions of approval to "ensure that
adequate provisions would be made for sanitation facilities, road, drainage facilities for storm
water runoff, necessary easements, and other requirements for the Ordinance prior to final plat
approval."

(Agency R., Vol. 2, p.346, fl'l4.08-5.08).

Namely, the approval conditions

recommended by the Hearing Examiner simply required that Cedar Ridge Homes comply with
the requirements of the affected regulatory agencies, as outlined in their respective approval
letters, which Cedar Ridge Homes was prepared to do. (Agency R., VoI. 2, p.346,775.02-5.08).

ii.

Proceedings before the Board.

Subsequent to the Hearing Examiner's approval recommendation, the Board deliberated
on the Cedar Ridge Homes' subdivision application on February 15, 2007. (Agency Tr., pp.35-

37). Rather than making a ruling to adopt or reject the Hearing Examiner's written decision
recommending approval of the proposed subdivision, the Board decided to reopen the matter and
hold a public hearing on the proposed subdivision to be held on April 12, 2007. (Agency Tr.,
p.36).

Cedar Ridge Homes' Appellant's Brief
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On April 12, 2007, the Board conducted the second public hearing on the proposed
subdivision. (Agency Tr., pp.38-80).

The Board accepted public testimony and exhibits in

addition to the testimony and exhibits previously submitted to the Hearing Examiner. (Agency
Tr., pp.38-80). Again, certain members of the public who testified in opposition to the proposed
subdivision at the hearing before the Hearing Examiner raised the same issues of standing water,
septic drainfield placement, and potential water quality degradation and well contamination.
(Agency Tr., pp.65-74).

None of the above-mentioned opposition testimony was presented in

the form of expert testimony, nor was any of the testimony supported by scientific evidence;
rather, the testimony merely consisted of vague concerns voiced by a couple of neighboring
property owners. (Agency Tr., pp.65-74).
Cedar Ridge Homes again responded to said concerns by, among other things, specifying
the testing it had done pursuant to the Panhandle Health District's guidelines, and explaining that
each and every drainfield on the proposed plat had been approved by the Health District.
(Agency Tr., pp.75-76). In addition, Cedar Ridge Homes reiterated that the preliminary plat had
likewise been reviewed and approved by the DEQ, establishing that the DEQ had determined
that the proposed subdivision would not result in degradation of surface or ground water quality.
(Agency Tr., pp.75-76). Rather than bring the public hearing to a close on April 12, 2007, the
Board expressly left the public hearing open for the purposes of obtaining additional evidence
and conducting a site visit. (Agency Tr., pp.78-79); (Agency R., VoI. 3, p.424,71.07).
The Board's public hearing was resumed on May 22,2007, when the Board conducted a
site visit of Cedar Creek Ranch Estates. (Agency Tr., pp.81-111); (Agency R., Vol. 3, p.424,
11.09). Cedar Ridge Homes' representatives had made certain preparations in anticipation of the
Board's arrival, including opening a gate and a fenced area at the front of the property (near the

Cedar Ridge Homes' Appellant's Brief
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Meadow) to create a designated entrance to the property. (R., p.40,74). In addition, a group of
people including members of the public and certain of Cedar Ridge Homes' representatives
assembled at the above-mentioned designated entrance prior to the Board's arrival for the
purpose of attending, observing, and otherwise partaking in the public hearing / site visit. (R.,
p.40, 74). However, when the Board approached the designated entrance in its van, the Board
observed the public gathered near the same, and accelerated to leave the scene. (R., p.41, 76).
The Board continued on to the far end of the property, far out of sight or hearing of the public
that had assembled to attend the public hearing, and entered the property at some unknown
location. (R., p.41,77).
The Board proceeded to walk the property, but were obviously confused about the
surveyed markings (orange, pink, and blue flags) placed throughout the property by professional
engineer Russ Helgeson on behalf of Cedar Ridge Homes. (R., p.40, 75). The survey markers
had been placed to delineate the boundaries between the no-build open space, the building
envelopes, and the approved drainfield locations. (R., p.40, 75). A review of the site visit
transcript establishes that the Board erroneously speculated and mistakenly guessed at the
significance of the survey markers. (Agency Tr., pp.88-96). Cedar Ridge Homes' engineer was
one of the members of the group gathered at the designated entrance to the property. (R., p.40,
92). The purpose behind Cedar Ridge Homes' engineer being present at the site visit was to
explain and clarify the engineering work, including the survey flags, to the Board or its staff
during the public hearing 1 site visit so as to avoid any misunderstanding or confusions with
respect to demarcations or their significance. (R., p.41,95).
Following their walk of the property, the Board again drove past the group assembled to
partake in the public hearing and stopped down the road. (R., p.41,99). It was at this point that
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the County Planner, Mark Mussman, approached the assembled group and informed them to stay
away from the Board. (R., pp.41-42,710). Soon thereafter, the Board left. (R., p.42,yI I). The
group that assembled to partake in the public hearing never heard a word of the Board's inquiries
or comments, nor were they allowed to attend or participate in the public hearing I site visit in
any practical or meaningful way. (R., p.42,711).
On May 31, 2007, without taking any further public testimony and without disclosing the
transcript of evidence from the May 22,2007, public hearing I site visit, the Board voted to deny
the proposed subdivision, thus disregarding the recommendation of the Hearing Examiner.
(Agency Tr., p.125). Thereafter, on June 21, 2007, the Board entered its Order of Decision
denying the Cedar Ridge Homes' subdivision appli~ation.~(Agency R., Vol. 3, p.432). In its
Order of Decision, the Board found that the proposed subdivision site was located within the
"Area of Special Flood Hazard" as defined by the Kootenai County Flood Damage Prevention
Ordinance ("Flood Ordinance"). (Agency R., Vo1.3, p.425,72.09). The Board's finding in this
respect was made despite the fact that, like the Hearing Examiner, the Board made an express
finding that no flood zones existed on the proposed subdivision site according to the Flood
Insurance Rate Map panel 1600676-0125 C. (Agency. R., Vol. 3, p.425,72.09). The Board then
proceeded to deny the Cedar Ridge Homes' subdivision application on the grounds that Cedar
Ridge Homes failed to provide "Base Flood Elevation" information as required under the Flood
Ordinance for those areas of Kootenai County located within the "Area of Special Flood
Hazard." (Agency R., Vol. 3, p.43 1,775.01-5.06).

7

A hue and conect copy o f the Board's Findings o f facf Applicable Legal Standards, Conclusions of Law and Order of Decision is attached
hereto as Exhibit 3.
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iii.

Proceedings before the district court.

On July 19, 2007, Cedar Ridge Homes filed its Petition for Judicial Review with the
district court, seeking review of the Board's Order of Decision, arguing, among other things, that
the Board's Order of Decision was made in violation of Idaho Code

$5 67-5279(3) & (4). (R.,

pp.8-34). A hearing on the merits of the petition was held on January 3, 2008, before the district
court. (Tr., pp.1-65).

The district court made a partial ruling from the bench, holding that the

Board's Decision of Order was not made upon unlawhl procedure. (Tr., pp.53-65). While the
district court found that "there certainly were some things that may have been conducted in the
site visit that are of questionable nature" (Tr., p.55, 11.13-15), it went on to hold that those
questionable actions on the part of the Board were not enough to set aside or remand the Board's
Order of Decision:
[Tlhe site visit itself was probably conducted in a less than artful manner, I'm not
sure there's anything about that site visit that would violate any constitutional or
statutory rights that the Petitioner has to justify setting aside the finding or
remanding the finding that has denied the approval orthe subdivision. And so the
Court is prepared to make that conclusion here today.
(Tr., pp.59-60). The district court subsequently issued its written opinion wherein it affirmed the
Board's Order of Decision, finding that the Board's actions did not violate the standards set forth
in Idaho Code $ 67-5279. (R., pp.193-194). Cedar Ridge Homes appeals to this Court from the
district court's decision. (R., pp.195-199).

11. ISSUES PRESENTED ON APPEAL
1.

Whether the district court erred in affirming the Board's Order of Decision
because the Board's Order of Decision was made in violation of the various
subsections found in Idaho Code $67-5279(3).
1.

The Board's finding that the proposed subdivision site is within the "Area
of Special Flood Hazard" is unsupported, arbitrary, and capricious and an
unreasonable interpretation of the Flood Ordinance.

Cedar Ridge Homes' Appellant's Brief
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2.

3.

ii.

The Board's application of the Flood Ordinance to deny the Cedar Ridge
Homes' subdivision application on the grounds that Cedar Ridge Homes
failed to provide "Base Flood Elevation" information was unsupported,
arbitrary, and capricious and an unreasonable interpretation of the Flood
Ordinance.

iii.

The Board wholly ignored pertinent provisions of the Flood Ordinance by
denying the Cedar Ridge Homes' subdivision application without having
the Administrator make a determination as to the boundaries of the Area
of Special Flood Hazard.

iv.

The Board's Order of Decision was made upon unlawful procedure and in
violation of statutory provisions.

Whether the district court erred in affirming the Board's Order of Decision
because the Board's Final Order of Decision prejudiced Cedar Ridge Homes'
substantial rights in violation of Idaho Code 3 67-5279(4).
i.

The Board's Decision of Order was made in violation of Cedar Ridge
Homes' right to develop the property consistent with the applicable zoning
standard.

ii.

The Board's Decision of Order was made in violation of Cedar Ridge
Homes' due process rights.

iii.

The Board's Decision of Order was made in violation of Cedar Ridge
Homes' right, under the plain language of the Flood Ordinance, to an
appeal of the Administrator's interpretations as to the exact location of the
boundaries of the Areas of Special Flood Hazard.

Whether Cedar Ridge Homes is entitled to attorney's fees and costs on appeal.

111. ARGUMENT
A.

Standard of Review.

The Local Land Use Planning Act permits an affected person aggrieved by a governing
board's decision to grant or deny a land use application to seek judicial review as provided for in
the Idaho Administrative Procedure Act ("IDAPA"). I.C.

3 67-6521(1)(d); Evans

v. Board of

Comm'rs of Cassia County, 137 Idaho 428, 430, 50 P.3d 443, 445 (2002). For purposes of
judicial review of Local Land Use Planning Act decisions, a local agency making land use
Cedar Ridge Homes' Appellant's Brief
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decisions, such as a Board of County Commissioners, is treated as a government agency under
the IDAPA. Cowan v. Bd. of Cornm'rs ofFremont County, 143 Idaho 501, 508, 148 P.3d 1247,
1254 (2006). In an appeal from a district court decision, this Court considers the agency record
independently of the district court's decision. Friends of Farm to Market v. Valley County, I37
Idaho 192, 196,46 P.3d 9, 13 (2002).
Generally, there is a presumption of favoring the validity of a Board's application and
interpretation of its ordinance. Rural Kootenai Organization, Inc. v. Board of Comm'rs, 133
Idaho 833, 842, 933 P.2d 596, 605 (2000). However, this Court will overturn an agency's
decision under the IDAPA where its findings: (a) violate statutory or constitutional provision; (b)
exceed the agency's statutory authority; (c) are made upon unlawhl procedure; (d) are not
supported by substantial evidence; or (e) are arbitrary, capricious, or an abuse of discretion, and a
substantial right of the aggrieved party has been prejudiced. LC.

5

67-5279(3) & I.C.

5

67-

5279(4).

B.

Whether the district court erred in affirming the Board's Order of Decision because
the Board's Order of Decision was made in violation of subsections of Idaho Code 8

67-5279(3).
In its Decision of Order, the Board denied the Cedar Ridge Homes' subdivision
application solely on the ground that Cedar Ridge Homes failed to provide "Base Flood
Elevation" information as allegedly required under the Flood ordinance.' (Agency R., Vo1.3,
p.43 1,115.01-5.06). The Board went through a series of steps, codified in its findings, to reach
such a result. (Agency R., Vol. 3, pp.423432). As will be set forth in detail below, the Board's
Decision of Order was made in violation of Idaho Code 5 67-5279(3) for several reasons. First,
the Board's finding that the proposed subdivision site is within the "Area of Special Flood
A true and correct copy of Kootenai County Flood Damage Prevention Ordinance is atlachcd hereto as Exhibit 1.
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Hazard" is unsupported, arbitrary, and capricious. Second, the Board's application of the Flood
Ordinance to deny the Cedar Ridge Homes' subdivision application was likewise unsupported,
arbitrary, and capricious, and unreasonable. Third, assuming the Flood Ordinance was properly
applied, the Board wholly ignored pertinent provisions of the Ordinance. Fourth, the procedure
leading up to the Board's Order of Decision was unlawfitl and in violation of statutory
provisions. Each will be addressed in turn.
I.

The Board's finding that the proposed subdivision site is an "Area of Special
Flood Hazard" is unsupported, arbitrary, and capricious, and an
unreasonable interpretation of the Flood Ordinance.

The first step in the Board's analysis of denial in this case was to designate the proposed
subdivision site as an "Area of Special Flood Hazard" under the Flood Ordinance. In Paragraph
2.09 of its Order of Decision, the Board makes the following finding: "With public testimony
and photographs, the area of this proposal called the 'meadow' appears to be an area of special
flood hazard." (Agency R., Vol. 3, p.426, q2.09). Specifically, the Board found that "[olne
adjacent property owner, Wally Hirt, submitted photographs as well as testimony, revealing that
the meadow is a flood hazard area that is not identified as such in this proposal." (Agency R.,
Vol. 3, p.424, 71.06). The Board utilized its determination that the proposed site was an "Area
of Special Flood Hazard" as the impetus upon which to base its ultimate denial that Cedar Ridge
Homes failed to satisfy the Flood Ordinance by failing to submit "Base Flood Elevation"
information:
In conclusion, the Board has great concern that, if approved, the health, safety and
general welfare of the public will be jeopardized by platting lots, developing
roadway and access, constructing drain fields and approving building envelopes
within an area of specialflood hazard.

Cedar Ridge Homes' Appellant's Brief
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(Agency R., Vol. 3, p.118, Section IV) (emphasis added). However, the Board's initial finding
that the proposed subdivision site was an "Area of Special Flood Concern" was unsupported,
arbitrary, and capricious, and an unreasonable interpretation of the plain language Flood
Ordinance.
The record in this case does not support a finding that the proposed subdivision site was
within the area designated as the "Area of Special Flood Hazard" under the Flood Ordinance.
The Flood Ordinance defines the "Area of Special Flood Hazard" as follows:
AREA OF SPECIAL FLOOD HAZARD. This is the 100-year floodplain subject
to a one-percent or greater chance of flooding any given year. The boundaries of
the Area of Special Flood Hazard consist of the greater of the following: Areas
designated as Zone A on the Flood Insurance Rate Map (FIRM), the greatest
flood of record, or best available data as provided by FEMA or another
authoritative source.
Kootenai County Flood Damage Prevention Ordinance No. 3 11, Section 2.0. As an initial matter
there was absolutely no evidence in the record that the proposed subdivision site was in "the 100year floodplain." In addition, the plain language of the Flood Ordinance clearly limits those
areas within Kootenai County that fall within the designated area referred to by the Ordinance as
the Area of Special Flood Hazard. Specifically, to be designated within the Area of Special
Flood Hazard under the plain language of the Ordinance, the Ordinance requires, and the Board
must thus find, that the site is (1) located within the boundaries of Zone A on the FIRM, (2)
located within the boundaries of the greatest flood of record, or (3) designated as a flood hazard
by the best available date from FEMA or another authoritative source. No such finding was
made by the Board in this case.
To the contrary, the Board expressly found in its Decision of Order that there are no flood
zones on the proposed subdivision site according to the FIRM, which is defined by Section 2.0 of
the flood ordinance as "[tJhe official map on which the Federal Insurance Administration has
Cedar Ridge Homes' Appellant's Brief
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delineated both the areas of special flood hazard and the risk premium zones applicable to the
County."

(Emphasis added); (Agency R., Vol. 3, p.425, 72.09)~ In addition, there was

absolutely no evidence in the record to suggest that the proposed subdivision site is located
within the boundaries of the greatest flood of record, and the Board did not find or suggest that
such was the case in its Decision of Order. Moreover, there was no data provided by FEMA or
any other authoritative source establishing that the proposed subdivision site was within the Area
of Special Flood Hazard. To the contrary, uncontroverted testimony was presented, and the
record reflects, that the proposed subdivision site is not a floodplain or a floodway as defined by
FEMA. (Agency Tr., p.9, 11.10-12).

As a result, there is simply no basis under the plain

language of the Flood Ordinance to find that the proposed subdivision site is located in the "Area
of Special Flood Hazard."
Notwithstanding, the Board still made a finding in its Decision of Order - a finding on
which rests the basis for its application of the Flood Ordinance, and its ultimate denial -that the
proposed subdivision site was within the "Area of Special Flood Hazard." (Agency R., Vol. 3,
p.426, 72.09); (Agency R., Vol. 3, p.424, 71.06). The Board's interpretation of the Flood
Ordinance in this regard was unreasonable, unfounded, and unsupported. However, by so
holding, the Board erroneously invoked the "Base Flood Elevation" requirements of the Flood
Ordinance. By making a conclusory and unsupported assertion that the proposed subdivision site
was within the Area of Special Flood Hazard, without explaining how such a finding was arrived
at under the terms of the Ordinance, the Board acted arbitrarily and capriciously.

° It should be noted that the Ordinance's definition of the FIRM is impossible to reconcile the Ordinance's definition of Areas of Special Flood

.

to establish via its definition of the FIRM h a t the FIRM is the official maD which "has delineated the Areas of
Hmard. The Ordinance annears
,
Special 1:luud IluarJ" ill Kaaenai Count), scrrnio~lyindicating that 311 Arcas of Spcrlal Fluod l l a r ~ r din Kuotcnai Cuunt) uould br., and arc.
refleumd dn the I.IKhf. Yn, ihz dclinitiun of ,\rus\ *f Spccial lloud t f a t ~ r dunder ihc Ordtnmulie purpons to ,ncludc m a r ;irr*;rs in Kcwtr.$lsi
Count, thsn just those contained on 1111. I:IRhl, sermingly, mil cuntradic~orily.indirating that m Arcas of Special Flood H m r d ma) ehist in
~ o o t e n a ~i o " n ( ywhich is not delineated on the FIRM. These two definitions are impossible to reconcile.
~~~~

~
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This Court has held that a municipality's actions "are considered arbitrary and capricious
if made without a rational basis, or in disregard of the facts and circumstances, or without
adequate determining principles." Lane Ranch Partnership v. City of Sun Valley, 145 Idaho 87,
91, I75 P.3d 776, 780 (2007). The Board's interpretation of its Flood Ordinance in this case was
unreasonable, made without a rational basis, and in disregard of the facts and circumstances. On
appeal to the district court, the district court expressly recognized that the proposed subdivision
site was not located within the boundaries of Zone A on the FIRM, located within the boundaries
of the greatest flood of record, or designated as a flood hazard by FEMA.

(R., p.185).

Nonetheless, the district court erroneously did not question the Board's unsupported and
conclusory designation of the proposed subdivision site as an Area of Special Flood Hazard
under the Flood Ordinance. (R., p.185). In this respect, the district court's affirmation of the
Board's Decision of Order was in error. Since the Board's finding that the proposed subdivision
site was within the "Area of Special Flood Hazard" was unreasonable, unsupported by
substantial evidence in the record, and arbitrary and capricious, the Board's Order of Decision
was made in violation of Idaho Code 9 67-5279(3).

ii.

The Board's application of the Flood Ordinance to deny the Cedar Ridge
Homes' subdivision application on the grounds that Cedar Ridge Homes
failed to provide "Base Flood Elevation" information was unreasonable,
unsupported, and arbitrary and capricious.

Afker making the conclusory and unsupported finding that the proposed subdivision site
was in the Area of Special Flood Hazard under the Flood Ordinance, the Board proceeded to
make another conclusory and unsupported finding when it held that the Cedar Ridge Homes'
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subdivision application should be denied because Cedar Ridge Homes failed to provide Base
Flood Elevation information.I0 (Agency R., Vol. 3, pp.43 1-432, 'I['I[5.01-5.06).
In its Order of Decision, the Board provided the following to conclude its analysis
section:
In conclusion, the Board has great concern that, if approved, the health, safety and
general welfare of the public will be jeopardized by platting lots, developing
roadway and access, constructing drain fields and approving building envelopes
within an area of specialflood hazard.
(Agency R., Vol. 3, p.118, Section IV) (emphasis added). Then, in denying the subdivision
application, the Board made the following conclusions of law without citing to any provision of
the Flood Ordinance as its authority:
The Applicant has failed to meet the required burden of proof in providing
adequate information to determine compliance with Kootenai County Subdivision
Ordinance No. 344. The proposed subdivision design does not adequately
address existing site constraints andor special hazards.
It is unclear whether the plan and the proposed lots/development features are
capable of meeting the elevation requirements of the Flood Damage Prevention
Ordinance because baseflood elevation information was not provided.
Without the identification of base flood elevation information, the Board of
County Commissioners are unable to positively determine whether or not the
proposed lots will be of reasonable utility and livability, capable of being built
upon without imposing an unreasonable burden on future owners.
Without the identification of base Jood elevation information, the Board of
County Commissioners are unable to positively determine whether or not all of
the proposed drain field locations will be of reasonable operational utility to the
future owners, and will not negatively affect area water resources.

lo The Flood Ordinance places certain restrictions and requirements on development in Areas of Special Flood Hazard. (See e.g., Kootenai
County Ordinance No. 311 Section 3.0). Section 3.0 of the Flood Ordinance states that "[Qor lots created after September 14, 1999, no
construction is permitted in areas of special flood hazard except construction pursuant to Section 3.2.1 of this Ordinance (Aitcrution and
Maintenance of Watercourses)." As a general matter, the Flood Ordinance is broken down into two sets of requirements or restrictions: (1) those
that apply to lots created after September 14, 1999, located in Areas of Special Flood Hazard; and (2) those that apply to lots legally created and
recorded prior to September 14, 1999 located in Areas of Special Flood H a d d . (See e g , Kootenai County Ordinance No. 31 1 Sections 3.0.
3.2A,3.2C, 3.2F). The second set of restrictions and requirements Is inapplicable here.
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Without identification of base flood elevation information, the Board of County
Commissioners are unable to positively determine whether or not the proposed
"meadow" roadway location will be of reasonable operational utility to the future
owners.
Without the identification of base flood elevation information, the Board of
County Commissioners are unable to positively determine whether or not the
proposed road design will require mitigation of any negative environmental
impacts to the flood hazard area, or to positively determine how its design or
construction is the minimum necessary at this site. Further it is unclear because
of the road's location within the wetlands/flood area, whether the road is capable
of meeting the required construction standards.
(Agency R., Vol. 3, p.431431, 195.01-5.06). Thus, the crux and basis for all of the Board's
conclusions of law, and its resulting ultimate denial, rest upon its unreasonable interpretation of
the Flood Ordinance, and its resulting conclusion that Cedar Ridge Homes was required to
provide "Base Flood Elevation" information with respect to the proposed subdivision site.
(Agency R., Vol. 3, p.431-431,~15.01-5.06); (R., p.193).
To properly analyze why the basis for the Board's denial in this regard is unreasonable,
unsupported,' and arbitrary and capricious, it is important as a preliminary matter to carefully
review and connect the pertinent definitions provided for in the Flood Ordinance. The term
"Base Flood Elevation," the basis on which all of the Board's conclusions of law rest, is a
defined term under the Flood Ordinance:
BASE FLOOD ELEVATION: Height of floodwaters during discharge of the
base flood as indicated on the Flood Insurance Rate Maps, or as designated by
FEMA or another authoritative source, or the height of floodwaters during the
largest flood of record, whichever is higher.
Kootenai County Flood Damage Prevention Ordinance No. 3 1I, Section 2.0. The definition of
the term "Base Flood Elevation" refers to the height of floodwaters during the "Base Flood,"
which is likewise a defined term under the Ordinance:
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BASE FLOOD: (Generally referred to as the 100-year flood.) This is the flood
having a one percent chance of being equaled or exceeded in any given year.
Designation on maps always includes the letter A or V.
Id. Thus, the Base Flood is "the 100-year flood." Id. The definition of the "Base Flood"

corresponds closely to the definition of the "Area of Special Flood Hazard," which, as set forth
above, is defined in pertinent part as "the 100-year floodplain" Id. As a result, the term "Base
Flood," which refers to "the 100-year flood," and the term the "Area of Special Flood Hazard"
which refers to the "100-year floodplain" are clearly closely connected and inevitably
intertwined. The former being the 100-year flood itself, and the latter being the 100-year
floodplain into which the 100-year flood (aka the "Base Flood") spills. As stated above, there is
absolutely no evidence in the record in this case establishing that the proposed subdivision site is
located within "the 100-year floodplain" (aka the "Area of Special Flood Hazard"), and it
follows that there was likewise no evidence in the record establishing that the proposed
subdivision site is subject to "the 100-year flood" (aka the "Base Flood").
Also pertinent to the analysis are the terms "Elevation Certificate" and "Flood Insurance
Study," which are respectively defined by Flood Ordinance as follows:
ELEVATION CERTIFICATE: A form supplied by the Federal Emergency
Management Agency (FEMA) which is used to document important elevation
information for building within areas of special flood hazard.
FLOOD INSURANCE STUDY: The official report provided by the Federal
Insurance Administration that includes flood profiles, the Flood BoundaryFloodway Map, and the water surface elevation of the base flood.
Thus, it is clear that the Elevation Certificate is that which determines the base flood elevation
information for the Area of Special Flood Hazard (i.e., the 100-year floodplain), while the Flood
Insurance Study is that which determines the base elevation information for the Base Flood itself
(i.e., the 100-year flood that spills into the 100-year floodplain).

Cedar Ridge Homes' Appellant's Brief
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In its Decision of Order, the Board based its conclusion of law, and its ultimate denial, on
a purported lack of "Base Flood Elevation" information pertaining to the proposed subdivision
site. (Agency R., Vol. 3, p.431, gg5.01, 5.02); (R., p.193). Thus, according to the Ordinance's
definitions, the Board sought information pertaining to the height of the floodwaters of the Base
Flood (i.e., the 100-year flood) as the same existed on the proposed subdivision site. (Kootenai
County Ordinance 3.1 1 Section 2.0). By definition, this information should be provided by the
Flood Insurance Study, which is the "official report provided by the Federal Insurance
Administration that includes . . . the water surface elevation of the base flood." Id. The Flood
Insurance Study for Kootenai County, via the terms of the Flood Ordinance, is purportedly
"adopted by reference and declared to be a part of this Ordinance" under Section 6.0. Thus,
assuming the Base Flood Elevation information existed with respect to the proposed subdivision
site, the same is a part and parcel of the very ordinance which the Board purports requires it.
That being said, the fundamental error with respect to the Board's analysis in denying the
subdivision based upon a lack of "Base Flood Elevation" information stems fi-om its initial
erroneous and unreasonable finding that the proposed subdivision site within the "Area of
Special Flood Hazard" under the Ordinance in the first place. Since, as described in detail
above, there was no basis in the record on which to make the finding that the proposed
subdivision site within the "Area of Special Flood Hazard" (i.e., the 100-year floodplain) there
was likewise no basis in the record to require Cedar Ridge Homes to provide information on the
"Base Flood" (100-year flood which spills into the 100-year floodplain). Since there was no
evidence in the record to suggest that the proposed subdivision site was in the Area of Special
Flood Hazard, as defined by the Ordinance, there was no basis on which the Board could rest its
assertion that Base Flood Elevation information was required under the Ordinance. As a result,
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the Board's application and interpretation of the Flood Ordinance to deny the Cedar Ridge
Homes' subdivision application was unreasonable, unsupported, and arbitrary and capricious. It
thus follows that the Board's Order of Decision was made in violation of Idaho Code

3

67-

5279(3).

iii.

The Board wholly ignored pertinent provisions of the Flood Ordinance by
denying the Cedar Ridge Homes' subdivision application without having the
Administrator make a determination as to the boundaries of the Area of
Special Flood Hazard.

Even assuming arguendo that the Board properly found that the proposed subdivision site
was in the Area of Special Flood Hazard as defined by the Flood Ordinance, and that the Flood
Ordinance required the submittal of Base Flood Elevation as a result, Cedar Ridge Homes
provided the same. Base flood elevation information, along with information on the designated
boundaries of the Meadow, the building envelopes, and the drainfields of the proposed
subdivision site were provided and submitted to the Board by Cedar Ridge Homes via Exhibits
444 and 442." (Agency R., Vol. 3, pp.442, 444); (Tr., pp.23-27).

Exhibits 442 and 444 were

provided by Cedar Ridge Homes' experts, professional engineer Russ Helgeson, and the
landscape architect Tom Freeman who was hired to produce the wetland delineation. These
exhibit, clearly mark the pertinent elevations of the proposed subdivision site and the designated
boundaries of the Meadow area, the building envelopes, and the drainfield locations.
Indeed, the Hearing Examiner expressly found that the above-mentioned exhibits
I

provided by Cedar Ridge Homes clearly identified the extent of the Meadow and Wetland
Delineation and provided for an adequate hydrologic protection zone:

It
Exhibit 414 is the "Przlinllnag Urainficld l.oi.~tiut,s,P~/c,mcterand I est Pit I.<,cations Msp Cedar Crwk Karil.li I:ststcs" and l(rhibit 112 15
the "Wetland l>ctr.nninatic>n1:sliibit Cedar Rtdpe Rsnch tlilatrs "
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A Wetland Delineation and Analysis plat was submitted at the hearing and
appears to clearly identify the extent of the wetlands and show the adequate
hydrologic protection zone.
(Agency R., Vol. 2, p.343, 72.20). Furthermore, the demarcations (colored flags) on the
proposed subdivision site itself, which were surveyed and placed by Cedar Ridge Homes' expert
engineer, and which were viewed by the Board on its May 22, 2007, site visit delineate the
boundaries of the Meadow area and the building envelopes.
Despite the above-mentioned evidence, it appears that the Board denied the Cedar Ridge
Homes' subdivision application due to concerns about what it defined as an Area of Special
Flood Hazard (i.e., the Meadow) extruding water beyond its designated boundaries into the
designated building envelopes, septic tank / drainfield boundaries, and possibly damaging local
water quality and local area wells. (Agency R., Vol. 3, pp.431-432,775.01-5.06). However, if
the Board disagreed or questioned the base flood elevation and boundary designation information
provided by Cedar Ridge Homes, that alone does not permit the Board to summarily deny the
subdivision application under the plain language of the Flood Ordinance. Rather, the Board is
required under the plain language of the Flood Ordinance to take certain further steps before
making such a denial.
Section 4.2 of the Flood Ordinance governs the designation and duties of the
Administrator, whose duty it is to administer and implement the Flood Ordinance:
The Board of County Commissioners shall appoint an Administrator in and for
Kootenai County to administer and implement this Ordinance by granting or
denying permit applications in accordance with its provisions.
Of significance to this matter, one of the specified duties of the appointed Administrator under
the Flood Ordinance is to make interpretations as to the exact location of the boundaries of the
Areas of Special Flood Hazards when the same is disputed:
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The Administrator shall also make interpretations, where needed, as to exact
location of the boundaries of the areas of special flood hazards and floodways (for
example, where there appears to be a conflict between a mapped boundary and
actual field conditions), and shall consider new information provided by FEMA or
other authoritative sources. The person contesting the location of the boundary
shall be given a reasonable opportunity to appeal the interpretations.
Kootenai County Flood Damage Prevention Ordinance No. 31 1 Section 4.2(C). This duty on
behalf of the Administrator is a mandatory duty, as the Ordinance instructs that "the word 'shall'
is mandatory and not discretionary," when used in the Ordinance. Kootenai County Flood
Damage Prevention Ordinance No. 31 1 Section 2.0.
In this case, an interpretation by the Administrator was clearly needed, but never
procured by the Board in violation of plain language of the Ordinance.

That such an

interpretation was needed was evidenced by the fact that the Hearing Examiner, in her written
recommendation, expressly found that the Wetland Delineation and Analysis Plat submitted by
Cedar Ridge Homes "clearly identified the extent of the wetlands, and showed the adequate
hydrologic protection zone." (Agency R., Vol. 2, p.343, 72.20). On the other hand, the Board
clearly disagreed with the information provided by Cedar Ridge Homes with respect to the
elevation levels of the proposed subdivision site and the designated boundaries of the Meadow
area, as it expressed concerns about what it defined as an Area of Special Flood Hazard (i.e., the
Meadow) extruding water beyond its designated boundaries into the designated building
envelopes, septic tank / drainfield boundaries. (Agency R., Vol. 3, pp.431-432,775.01-5.06).
(Agency R., Vol. 3, pp.431432).
Because the Board wholly ignored the plain language of the Flood Ordinance in denying
the Cedar Ridge Homes' subdivision application, the Board's Decision of Order was made in
violation of the plain language of flood ordinance, was not unsupported by substantial evidence
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in the record, and was arbitrary and capricious. It thus follows that the Board's Decision of
Order was made in violation of Idaho Code 5 67-5279(3).

iv.

The Board's Order of Decision was made upon unlawful procedure and in

violation of statutory provisions.
The district court erred in affirming the Board's Decision of Order in this matter because
the Board's Decision of Order was made upon unlawful procedure and was made in violation of
statutory procedures. Specifically, the procedure leading up to the Board's Order of Decision,
namely the public hearing held on May 22, 2007, violated provisions of Idaho's open meeting
law, 1.C. 5 67-2340, et seq., as well as Idaho Code 5 67-5242 of the IDAPA.
Idaho's Open Meeting Law provides that "all meetings of a governing body of a public
agency shall be open to the public and all persons shall be permitted to attend any meeting
except as otherwise provided by this act." I.C.

5 67-2342(1) (emphasis added).

The statutory

directives set forth by the legislature in the above-mentioned statute are mandatory, as this Court
has held that "shall" is mandatory when used in a statute. University of Utah Hosp. v. Ada

County Bd. of Comm 'rs, 143 Idaho 808,881, 153 P.3d 1154,1157 (2007). As will be set forth in
detail below, the Board violated the mandatory directive of Idaho's Open Meeting law when it
took affirmative steps to deprive Cedar Ridge Homes' representative and other members of the
public from attending or participating in the May 22, 2007, public hearing in any meaningful or
practical way.
Idaho Code

5 67-5242 of the IDAPA governs procedures at hearings, and it provides as

follows:
(1) In a contested case, all parties shall receive notice that shall include: (a) a
statement of the time, place, and nature of the hearing; (b) a statement of the
legal authority under which the hearing is to be held; and (c) a short and plain
statement of the matters asserted or the issues involved.
Cedar Ridge Homes' Appellant's Brief
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(2) The agency head, one (1) or more members of the agency head, or one (1) or
more hearing officers may, in the discretion of the agency head, be the
presiding officer at the hearing.
(3) At the hearing, the presiding officer:
(a) Shall regulate the course of proceedings to assure that there is a h l l
disclosure of all relevant facts and issues, including such crossexamination as may be necessary.
(b) Shall afford all parties the opportunity to respond and present evidence
and argument on all issues involved. . . .
(Emphasis added.) As will be set forth below, the Board's May 22, 2007, public hearing / site
visit violated the mandatory directive contained in Idaho Code 3 67-5242(3)(b) when it failed to
afford Cedar Ridge Estates the opportunity to respond and present evidence with respect to the
Board's erroneous interpretations of the survey markers located on the proposed subdivision site.
As indicated in the Statement of Facts, the public was not allowed to attend, participate,
or partake in any meaninghi way in the Board's public hearing / site visit conducted on May 22,
2007. A brief summary of the events leading up the May 22, 2007, public hearing 1 site visit are
as follows. Alter the Hearing Examiner recommended approval of the Cedar Ridge Homes'
subdivision application, the Board deliberated on the subdivision application on February 15,
2007. (Agency Tr., pp.35-37).

During the deliberations, the Board decided to reopen public

testimony and hold its own public hearing on the Cedar Ridge Homes' subdivision application.
(Agency Tr., p.36). The Board held its public hearing on April 12, 2007, wherein the Board
accepted hrther testimony and exhibits in addition to those submitted to the Hearing Examiner at
the first public hearing. (Agency Tr., pp.38-80). However, rather than bring the public hearing
to a close at the end of the April 12, 2007, meeting, the Board expressly left the public hearing
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open for the purposes of, among other things, conducting a site visit of Cedar Creek Ranch
Estates. (Agency Tr., pp.78-79).
The Board's April 12, 2007, public hearing was resumed on May 22, 2007, when the
Board conducted the site visit of Cedar Creek Ranch Estates. (Agency Tr., pp.81-111); (Agency
R., Vol. 3, p.424, 71.09). The Board's May 22, 2007, site visit constituted an open meeting
pursuant to Idaho Code

$3 67-2341 and 67-2342 because all three Commissioners constituting

the Board were present and discussed the Cedar Ridge Homes' subdivision application. (Agency
T r p p l - 11) For instance, the Board's site visit included discussions pertaining to evidence
squarely pertinent to their Order of Decision, such as the location of the boundaries of the
Meadow area, the building envelopes, and the proposed subdivision's approved drainfield
locations. (Agency Tr., pp.81-111).
Despite the fact that the Board's May 22, 2007, public hearing / site visit was subject to
Idaho's open meeting law, the Board did not afford the public, including Cedar Creek Homes'
representatives, the opportunity to attend in any meaningful way. Indeed, the Board purposefully
avoided the public and Cedar Ridge Homes' representatives and took affirmative steps to make
sure they could not attend the public hearing. (R., p.41,74); (R., p.41-42,710).
Prior to the Board's arrival to Cedar Creek Ranch Estates on May 22,2007, Cedar Ridge
Homes' representatives made certain preparations in anticipation of the Board's arrival,
including opening a gate and a fenced area at the front of the property (at the front of the
Meadow) to create a designated entrance to the property. (R., p.40,14). In addition, a group of
people including members of the public and certain of Cedar Ridge Homes' representatives
assembled at the designated entrance prior to the Board's arrival for the purpose of attending,
observing, and otherwise partaking in the public hearing / site visit. ( R . 4 0 4 ) However,
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when the Board approached the designated entrance in its van, the Board observed the people
gathered near the same, and accelerated to leave the scene. (R., p.41,76). As a result, the Board
bypassed the designated entrance and entered the property at some unknown location, and
ignored the public gathered at the front of the Meadow to take part in the public hearing:
BY MARK MUSSMAN: Okay, there is the meadow. We'll just go on past it.
That's the meadow.
(Agency Tr., p.87) (emphasis added); (R., p.41,77).
The Board continued on to the far end of the property, far out of sight or hearing of the
public (including Cedar Ridge Homes' representatives) that had assembled to take part in the
public hearing, and entered the property at some unknown location. (R., p.41, 77). The Board
proceeded to enter and walk the property far out of sight and hearing of the public assembled to
partake in the hearing. (R., p.41, 77). The Board remained at this location, observing and
discussing, among other things, the survey markers delineating the boundaries between the
Meadow, the building envelopes, and the approved drainfield locations, for approximately thirty
(30) to forty (40) minutes. (R., p.41, 77); (Agency Tr., pp.88-106). Following their walk of the
property, the Board again drove past the group assembled to partake in the public hearing. (R.,
p.41,19); (Agency Tr., p.106). One of the members of the Board or its staff suggested stopping,
and was advised against it:
BY UNKNOWN: Why don't we park here just too [sic] ... ?
BY JOHN CAFFERTY: You don't want to get out here.
BY MARK MUSSMAN: No, not really. Because people will ask you questions.
BY UNKNOWN: No, that's a - you need to say it - you need to make that
statement real quick like. I want to look (inaudible).
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(Agency Tr., p. 106). As a result, the Board drove up the road and parked to continue the site
visit, out of audible range. (R., p.41,79); (Agency Tr., p.106). Now that the Board was within a
reasonable distance from the public group assembled to partake in the hearing (although still not
in audible range), the Board took affirmative steps to preclude the public from attending. (R.,
pp.41-42, 710).

Namely, it was at this point that the County Planner, Mark Mussman,

approached the assembled group and informed them to stay away from the Board. (R., pp.4142,710).
Soon thereafter, the Board left. (R., p.42, 1711). The group that assembled to attend and
partake in the public hearing, including Cedar Ridge Homes' representatives, never heard a word
of the Board's discussions, inquiries, or comments, nor were they allowed to attend or participate
in the public hearing / site visit in any practical or meaningful way. (R. 4

1 1 ) As a result,

the May 22, 2007, public hearing was conducted in violation of Idaho's Open Meeting Laws,
specifically Idaho Code

S

67-2342(1). As a result, the Board's Decision of Order was made in

violation of statutory provision, in violation of Idaho Code 5 67-5279(3).
The Board's May 22, 2007, public hearing / site visit also violated Idaho Code

5

67-

5242(3) of the IDAPA, which requires that the hearing officer at a hearing "shall afford all
parties the opportunity to respond and present evidence and argument on all issues involved."
When the Board initially entered the proposed subdivision site on May 22, 2007, far out of sight
of the assembled public ground, the transcript reveals that they observed and discussed, among
other things, the survey markers delineating the boundaries between the Meadow, the building
envelopes, and the approved drainfield locations, for approximately thirty (30) to forty (40)
minutes. (R., p.41, 177); (Agency Tr., pp.88-106).

These observations and discussions were

directly pertinent to their Order of Decision, as the Board denied the Cedar Ridge Homes'
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subdivision application due to lack of Base Flood Information and vague corresponding concerns
about what it defined as an Area of Special Flood Hazard (i.e., the Meadow) extruding water
beyond its designated boundaries into the designated building envelopes, septic tank / drainfield
boundaries, and possibly damaging local water quality and local area wells.
However, the Board was obviously confused about the surveyed markings (orange, pink,
and blue flags) placed throughout the property by engineer Russ Helgeson on behalf of Cedar
Ridge Homes to delineate the boundaries between the Meadow (i.e., the no-build open space),
the building envelopes, and the approved drainfield locations. (R., p.40, v5). A review of the
site visit transcript establishes that the Board erroneously speculated and mistakenly guessed at
the significance of the survey markers:
BY JAY LOCKHART: This one is color coded. They have it flagged out there
with orange, pink and blue flags. To kinda delineate the boundary of the no build
zone drainage and where the structure is -the building envelopes are.
(Agency Tr., p.88).

...

BY CHAIRMAN CURRIE: Okay, Jay, uh according to the map, those yellow
stakes uh are what den -den -denotes?
BY JAY LOCKHART: The orange stakes are the boundary of the . . .
BY UNKNOWN: Building envelopes.
BY JAY LOCKHART: The wetlands. The no build zones.
BY CHAIRMAN CURRIE: Oh, I thought that was the border of the -of the . . .
BY JAY LOCKHART: The building envelopes? Those would be pink.
BY CHAIRMAN CURRIE: Pink?
BY JAY LOCKHART: Pink.
(Agency Tr., p.89-90).

...
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BY CHAIRMAN CURRIE: So we're going on up the hillside -so this - from
those - from those orange all the way across to those orange.. .
BY COMMISSIONER TONDEE: Those are pink. You think those are orange?
BY CHAIRMAN CURRIE: I thought they were.
BY JAY LOCKHART: Hard to tell. Could be pink.
BY COMMISSIONER PIAZZA: They look pink to me.
BY CHAIRMAN CURRIE: Okay. We have pink. I'm voting orange.
(Agency Tr., pp.95-96). Mr. Nelgeson, the professional engineer that placed the survey markers
on behalf of Cedar Ridge Homes, was in attendance at the site hearing, as a member of the group
gathered at the designated entrance to the property. (R., p.40, 72). The purpose of Mr.
Helgeson's attendance was to explain and clarify the engineering work, including the survey
flags, to the Board or its staff during the public hearing / site visit so as to avoid any confusion
and/or misinterpretation with respect to their significance. (R., p.41,

15).

However, Mr.

Helgeson never had the chance to assist the Board, or answer any questions they obviously had,
because he, like the rest of the public, was precluded from meaningfully attending the public
hearing.
On May 31, 2007, without taking any further public testimony, or taking any apparent
steps to resolve their apparent confusion with respect to the survey makers, the Board voted to
deny the Cedar Ridge Homes' subdivision application. (Agency Tr., pp.113-126).

Because

Cedar Ridge Homes' representatives were excluded from the May 22, 2007 public hearing I site
visit, Cedar Ridge Homes had no way to "respond and present evidence on the issues involved";
namely, the Board's erroneous interpretation of the boundary lines delineating the Meadow area,
building envelopes, and the approved drainfields. As a result, the Board violated the mandatory
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directive contained in Idaho Code

9

67-5242(3)(b) and the Order of Decision was made in

violation of Idaho Code § 67-5279(3).
C.

The district court erred in affirming the Board's Order of Decision because the
Order of Decision was made in violation of Idaho Code 5 67-5279(4).
The Board's actions in denying the Cedar Ridge Homes' subdivision application violated

several substantial rights of Cedar Ridge Homes. As an initial matter, the Board's Decision of
Order improperly impeded Cedar Ridge Homes' right to develop its property for admittedly
permissible uses under the applicable Rural zoning designation. In addition, The Board's actions
leading up to its Order of Decision violated Cedar Ridge Homes' due process rights. Last,
assuming arguendo the Board correctly applied the Flood Ordinance, Cedar Ridge Homes'
substantial right under the Ordinance to an appeal of the Administrator's interpretations as to the
exact location of the boundaries of the Areas of Special Flood Hazards was prejudiced by the
Board's Decision of Order. Each will be addressed in turn.

I.

The Board's Decision of Order was made in violation of Cedar Ridge Homes'
right to develop the property consistent with the applicable zoning standard.

This Court has held that a land use applicant has a substantial right to have its application
evaluated properly and to develop its property consistent with the permissible uses available
under the applicable zoning standard. Lane Ranch Partnership v. City of Sun Valley, 145 Idaho
87, 91, 175 P.3d 776, 780 (2007). In Lane Ranch Partnership, the applicant, Lane Ranch
Partnership, submitted an application requesting permits to construct a private road on its
property. Id. at 89, 175 P.3d at 778. Even though the applicant's application was consistent
with, and met the requirements of, the applicable Sun Valley City Ordinance that governed
private streets (Title 7 of the Sun Valley Municipal Code), the City of Sun Valley denied the
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application as incomplete, requiring that the applicant submit additional information. Id. This
Court held that it was unreasonable for the City to impose additional requirements on the
applicant above and beyond those required by Title 7 of the Code, and, as a result, found that the
City of Sun Valley unreasonably interpreted its ordinances and acted arbitrarily and capriciously.

Id. at 91, 175 P.3d at 780. With respect to the issues of the applicant's substantial rights, this
Court found as follows:
Lane Ranch has a substantial right to have its application evaluated properly
under Title 7 of the Code. Their ability to access their property has been impeded
and they are unable to develop their property for admittedly permissible uses
under the applicable OR- 1 zoning.

Id.
Like the Sun Valley City Council in Lane Ranch Partnership, the Board in this case
unreasonably interpreted its Flood Ordinance to require additional information as a means to
deny Cedar Ridge Homes' land use application. (Agency Tr., Vol. 3 p.43 1-432). As discussed
in full above, the Board's determination that the proposed subdivision site was in the Area of
Special Flood Hazard under the Flood Ordinance was unsupported by the record, arbitrary, and
capricious. The Board unreasonably interpreted its own ordinances to require the submittal of
Base Flood Elevation information, and then denied the Cedar Ridge Homes' subdivision
application based on a lack of that information. As a result, Cedar Ridge Homes' substantial
right has been prejudiced in this case, as its right to develop its property for admittedly
permissible uses under the applicable Rural zoning designation has been improperly impeded. It
follows that the Board's Decision of Order was made in violation of Idaho Code 9 67-5279(4).

ii.

The Board's Decision of Order was made in violation of Cedar Ridge Homes'
due process rights.
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This Court has held that due process requirements apply to proceedings of local land use
boards. Cowan v. Board of Commissioners of Fremont County, 143 Idaho 501, 510, 148 P.3d
1247, 1256 (2006). Due process issues are generally questions of law over which this Court
exercises free review. Id. This Court has held that, in planning and zoning decisions, "due
process requires: (a) notice of the proceedings; (b) a transcribable verbatim record of the
proceedings; (c) specific, written findings of fact; and (d) an opportunity to present and rebut
evidence." Id. The Local Land Use Planning Act directs governing boards to adopt procedures
for the conduct of public hearings. I.C.

5

67-6534. At a minimum, such hearing procedures

shall provide an opportunity for all affected persons to present and rebut evidence. Id.
With respect to due process concerns during a site visit, this Court has set forth the
following instructions:
Persuasive reasons exist for requiring the court to notify the parties of its intention
to view the property which is the subject of the litigation. First, notice to the
parties provides them with an opportunity to contest the propriety of such a
viewing under the particular circumstances. . . . More importantly, notice to the
parties provides them with an opportunity to be present at the time of the
inspection, which in turn will insure that the court does not mistakenly view the
wrong object orpremises. In this case, the court indicated that it had 'viewed the
premises yesterday and identified the rock pile and pieces of chrome and the hills
and valleys there.' As the appellants correctly point out, they have absolutely no
way of knowing whether the trial judge actually found the place where the
accident in fact occurred. They also have no way of knowing whether the 'rock
pile' mentioned by the judge was the same one discussed by the witnesses who
testified in court.

Highbarger v. Thornock, 94 Idaho 829, 831, 498, P.2d 1302, 1304 (1972) (emphasis added).
Likewise, in Comer v. County of Twin Falls, 130 Idaho 433,440,942 P.2d 557, 564 (1997), this
Court held that the Twin Falls County Board of Commissioners violated the appellants'
procedural due process rights "when they viewed the property without notice, and without giving

the parties or their representatives the right to be present." (emphasis added).
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In this case, like Comer, the Board violated Cedar Ridge Homes' due process rights when
it conducted the May 22, 2007, public hearing / site visit, without giving Cedar Ridge Homes the
opportunity to be present in any meaningful way or the opportunity to rebut evidence.
Throughout the May 22,2007, public hearing / site visit, the Board purposefully avoided Cedar
Ridge Homes' representatives, and to ok affirmative steps to intentionally prevent the public,
including Cedar Ridge Homes' representatives, from attending or participating in the public
hearing / site visit. (R., p.42,776, 10, & 11). As a result of the Board's exclusory actions, Cedar
Ridge Homes' representatives and the public, who had gathered to attend and partake in the
public hearing, never heard a word of the Board's discussions, comments, or observations. (R.,
p.42,Tll). Indeed, for much of the site visit, the Board's actions were not even visible to Cedar
Ridge Homes' representatives. ( R 4

7

Although Cedar Ridge Homes received notice of

the May 22,2007, public hearing / site visit, they were affirmatively excluded from attending the
same, due to the Board's numerous exclusionary actions. Thus, in this case, like in Comer, the
Board violated Cedar Ridge Homes' procedural due process rights when they conducted the
May 22, 2007, public hearing / site visit without giving Cedar Ridge Homes a meaningful
opportunity to be present or rebut evidence.
Furthermore, because Cedar Ridge Homes was not permitted to meaningfully attend the
May 22, 2007, public hearing, it had no way of knowing whether the Board viewed the right
objects; namely, the surveyed markers designating the boundaries of the Meadow, building
envelopes, and approved drainfields. As stated above, this Court has held that notice to the
parties of a site visit "provides them with an opportunity to be present at the time of the
inspection, which in turn will insure that the court does not mistakenly view the wrong object or
premises." Highbarger, 94 Idaho at 831, 498, P.2d at 1304 (emphasis added). Because Cedar
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Ridge Homes was excluded from attending or meaningfully partaking in the May 22, 2007,
public hearing, it had no way of knowing whether the Board actually viewed the correct survey
markings, and if so, whether the Board understood what various demarcations represented.
The transcript of the site visit, as set forth in detail above, clearly establishes that the
Board was obviously confused about the surveyed markings (orange, pink, and blue flags) placed
throughout the property

(Agency Tr., pp.88-96).

The Board erroneously speculated and

mistakenly guessed at the significance of the survey markers that had been placed to mark the
boundaries of the Meadow, the building envelopes, and the approved drainfields. (Agency Tr.,
pp.88-96). Nonetheless, Cedar Ridge Homes had no way of knowing the Board's confusion and
had no way to rebut the Board's erroneous observations in violation of its due process rights.

iii.

The Board's Decision of Order was made in violation of Cedar Ridge Homes'
right under the plain language of the Flood Ordinance to an appeal of the
Administrator's interpretations as to the exact location of the boundaries of
the areas of special flood hazards.

ln this case, assuming arguendo that the Flood Ordinance was applicable in this case, and
that the proposed subdivision site was within the "Area of Special Flood Hazard," the Board
failed to follow the plain language of the Ordinance and, in doing so, prejudiced Cedar Ridge
Homes' substantial rights. As discussed in detail above, Section 4.2 of the Flood Ordinance
governs the designation and duties of the Administrator whose duty it is to administer and
implement the Flood Ordinance. One of the specified duties of the appointed Administrator
under the Ordinance is to make interpretations as to the exact location of the boundaries of the
Areas of Special Flood Hazards when the same is disputed:
The Administrator shall also make interpretations, where needed, as to exact
location of the boundaries of the areas of special flood hazards and floodways (for
Cedar Ridge Homes' Appellant's Brief
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example, where there appears to be a conflict between a mapped boundary and
actual field conditions), and shall consider new information provided by FEMA or
other authoritative sources. The person contesting the location of the boundary
shall be given a reasonable opportunity to appeal the interpretations.
Kootenai County Flood Damage Prevention Ordinance No. 31 1 Section 4.2(C). This duty on
behalf of the Administrator is a mandatory duty, as the Ordinance instructs that "the word 'shall'
is mandatory and not discretionary," when used in the Ordinance. Kootenai County Flood
Damage Prevention Ordinance No. 3 11 Section 2.0. "Appeal" is defined under the Ordinance as
"a request for review of the Administrator's interpretation of any provision of this Ordinance."
Kootenai County Flood Damage Prevention Ordinance No. 3 11 Section 2.0.
In this case, an interpretation by the Administrator was clearly needed, but never
procured, by the Board in violation of plain language of the Ordinance.

That such an

interpretation was needed was evidenced by the fact that the Hearing Examiner, in her written
recommendation, expressly found that the Wetland Delineation and Analysis Plat submitted by
Cedar Ridge Homes "clearly identified the extent of the wetlands, and showed the adequate
hydrologic protection zone." (Agency R., Vol. 2, p.343, 72.20). On the other hand, the Board
clearly disagreed with the information provided by Cedar Ridge Homes with respect to the
elevation levels of the proposed subdivision site and the designated boundaries of the Meadow
area, as it expressed concerns about what it defined as an Area of Special Flood Hazard (i.e., the
Meadow) extruding water beyond its designated boundaries into the designated building
envelopes, septic tank / drainfield boundaries. (Agency R., Vol. 3, pp.431-432, 775.01-5.06).
(Agency R., Vol. 3, pp.43 1-432).
Because the Board wholly ignored the plain language of the Flood Ordinance in denying
the Cedar Ridge Homes' subdivision application, Cedar Ridge Homes was denied its right under
the plain language of the Flood Ordinance to appeal the Administrator's interpretation of the
Cedar Ridge Homes' Appellant's Brief
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location of the boundaries of the Areas of Special Flood Hazards.

It thus follows that the

Board's Decision of Order was made in violation of Idaho Code 4 67-5279(4).

D.

Whether Cedar Ridge Homes is entitled to attorneys' fees and costs on appeaf.
Pursuant to Idaho Code (i 12-117 and Idaho Appellate Rules 40 and 41, Cedar Ridge

Homes is entitled to an award of its costs and attorneys' fees on appeal. Idaho Code (i 12-117
provides the following:
(1) Unless otherwise provided by statute, in any administrative or civil judicial
proceeding involving as adverse parties a state agency, a city, a county or other
taxing district and a person, the court shall award the prevailing party reasonable
attorney's fees, witness fees and reasonable expenses, if the court finds that the
party against whom the judgment is rendered acted without a reasonable basis in
fact or law.
(2) If the prevailing party is awarded a partial judgment and the court finds the
party against whom partial judgment is rendered acted without a reasonable basis
in fact or law, the court shall allow the prevailing party's attorney's fees, witness
fees and expenses in an amount which reflects the person's partial recovery.
The purpose behind Idaho Code (i 12-117 is to (1) "serve as a deterrent to groundless or arbitrary
action," and (2) "to provide a remedy for persons who have borne unfair and unjustified financial
burdens defending against groundless charges or attempting to correct mistakes agencies should
never have made." State Dept. of Finance v. Resource Sewice Co., Inc., 134 Idaho 282,283, 1
P.3d 783, 784 (2000). This Court has held that when an agency "has no authority to take a
particular action, it acts without a reasonable basis in fact or law" pursuant to Idaho Code 3 12117. Fisher v. City of Ketchurn, 141 Idaho 349, 356, 109 P.3d 1091, 1098 (2004). This Court
has found that a municipality has acted without a reasonable basis in law or fact, where that
municipality has unreasonably interpreted its own ordinances to unreasonably impose additional
requirements on that applicant in order to approve its application. Lane Ranch Partnership, 145
Idaho at 91. 175 P.3d at 780.
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In this case, the Board acted without a reasonable basis in fact or law when it found that
the proposed subdivision site constituted an "Area of Special Flood Hazard" under the flood
ordinancc.

It further acted without a reasonable basis in fact when it applied the Flood

Ordinance to deny the Cedar Ridge Homes' subdivision application on the grounds that it failed
to provide "Base Flood Elevation" information. This Board's overall interpretation of the Flood
Ordinance was unreasonable, arbitrary, and capricious. As a result, Cedar Ridge Homes, like the
applicant in Lane Ranch Partnership, is entitled to an award of attorneys' fees and costs on
appeal under Idaho Code § 12-117. In addition, the Board acted without a reasonable basis in
law or fact when it precluded Cedar Ridge Homes' representatives from attending or
participating in the May 22, 2007, public hearing 1 site visit. As a result, Cedar Ridge Homes is
entitled to an award of attorneys' fees and costs under Idaho Code 5 12-117.
In the alternative, for the reasons stated above, Cedar Ridge Homes is entitled to an
award of its costs and attorneys' fees on appeal pursuant to Idaho Code § 12-121. An award of
attorney fees under Idaho Code § 12-121 to a prevailing party is proper when the action was
either brought or defended frivolously, unreasonably, or without foundation. Kelly v. Silverwood
Estates, 127 Idaho 624, 903 P.2d 1321 (1995). For the same reasons that Board acted without a
reasonable basis in law or fact under Idaho Code

5 12-117, as explained above, Cedar Ridge

Homes is entitled to attorney fees under Idaho Code 5 12-121.

IV. CONCLUSION
Cedar Ridge Homes respectfully requests that this Court overturn the Board's Order of
Decision. In addition, Cedar Ridge Homes respectfully requests that this Court grant its requests
for attorney's fees and costs.
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PAUL R. HAWINGTON, #7482
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KOOTENAI COUNTY FLOOD DAMAGE
PREVENTION ORDINANCE NO. 311
(as amended by Ordinance 333)
AN ORDINANCE OF KOOTENAI COUNTY, IDAHO, A POLITICAL SUBDIVISION OF THE
STATE OF IDAHO, REGULATING DEVELOPMENT IN AND ALTERATION OF FLOODPLAINS
AND FLOODWAYS; PROVIDING FOR TITLE, AUTHORITY, APPLICABILITY, PURPOSE,
PROVIDING DEFINITIONS OF TERMS; PROVIDING PROVISIONS FOR FLOOD HAZARD
REDUCTION; PROVIDING FOR ENFORCEMENT AND ADMINISTRATION, PROVIDING FOR
AMENDMENTS; REPEALING ORDINANCE NO. 285; PROVIDING FOR SEVERABILITY; AND
ESTABLISHING AN EFFECTIVE DATE.
BE IT ORDAINED by the Board of County Commissioners of Kootenai County, Idaho, as follows:
SECTION 1.0
SECTION 2.0
SECTION 3.0
SECTION 4.0
SECTION 5.0
SECTION 6.0
SECTION 7.0
SECTION 8.0
SECTION 9.0
SECTION 1.0
1.1

TITLE, AUTHORITY, APPLICABILITY, AND PURPOSE
DEFINITIONS OF TERMS
PROVISIONS FOR FLOOD HAZARD REDUCTION
ENFORCEMENT AND ADMINISTRATION
AMENDMENTS
ADOPTION OF FLOOD INSURANCE STUDY
REPEAL OF CONFLICTING ORDINANCES
SEVERABILITY
EFFECTIVE DATE

TITLE, AUTHORITY, APPLICABILITY, AND PURPOSE

TITLE

This Ordinance shall be known as the "KOOTENAI COUNTY FLOOD DAMAGE PREVENTION
ORDINANCE."
1.2

AUTHORITY

These regulations are authorized by Idaho Code 567-6518.
1.3

APPLICABILITY

This Ordinance shall apply to all of the unincorporated area of Kootenai County
The Flood Insurance Study for the County of Kootenai, Idaho, dated September 1, 1981, September 28,
1984, and July 2, 2004, and any revisions thereto, are hereby adopted by reference and declared to be part
of this Ordinance.

It is the purpose of this Ordinance to promote the public health, safety, and general welfare, and to
minimize public and private losses due to flood conditions in specific areas by provisions designed:
A.
To protect human life and health;
To minimize expenditure of publi~money and costly flood control projects;
B.
C. To minimize the need for rescue and relief efforts associated with flooding and generally
undertaken at the expense of the general public;
Flood Damage Prevention Ordinance
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D.
E.

F.
G.

H.
1.
1.5

To minimize prolonged business interruptions;
To minimize damage to public facilities and utilities such as water and gas mains, electric,
telephone and sewer lines, streets, and bridges located in areas of special flood hazard;
To help maintain a stable tax base by providing for the sound use and development of areas of
special flood hazard so as to minimize future flood blight areas;
To ensure that potential buyers are notified that property is in an area of special flood hazard;
To ensure that those who occupy the areas of special flood hazard assume responsibility for their
actions; and
To meet Federal requirements so Kootenai County may participate in the National Flood Insurance
Program.
METHODS O F REDUCING FLOOD LOSSES

In order to accomplish its purposes, this Ordinance includes methods and provisions for:
A.
B.
C.
D.
.E.
F.

Restricting or prohibiting uses which are dangerous to health, safety, and property due to water or
erosion hazards, or which result in damaging increases in erosion or in flood heights or velocities;
Requiring that uses vulnerable to floods, including facilities which serve such uses, be protected
against flood damage at the time of initial construction;
Controlling the alteration of natural flood plains, stream channels, and natural protective barriers,
which help accommodate or channel flood waters;
Controlling filling, grading, dredging, and other development which may increase flood damage;
Preventing or regulating the construction of flood barriers which will unnaturally divert flood
waters or may increase flood hazard in other areas; and
Requiring adherence to the Site Disturbance Ordinance for erosion and sediment control and storm
water management.

SECTION 2.0

DEFINITIONS O F TERMS

Unless specifically defined below, words or phrases used in this Ordinance shall be interpreted so as to
give them the meaning they have in common usage and to give this Ordinance its most reasonable
application.
Words in the present tense include the future tense; words in the singular number include the plural, and
words'in the plural number include the singular; the word "shall" is mandatory and not discretionary, and
the word "may" is permissive.
ACCESSORY LIVING UNIT. A building or portion(s) of a building, located on the same lot, but
separate from the principal dwelling with at least 220 square feet of habitable space, with plumbing for a
sink, toilet or bathing facilities and which does not meet the definition of a storage unit.
ADMMISTRATOR. The person designated by the Board of County Commissioners as being
responsible for processing and coordinating this Ordinance. The term can apply to the Planning Director
or the Planning Director's designee.
APPEAL. A request for a review of the Administrator's interpretation of any provision of this-Ordinance.
AREA OF SPECIAL FLOOD HAZARD. This is the 100-year floodplain subject to a one- percent or
greater chance of flooding any given year. The boundaries of the Area of Special Flood Hazard consist of
the greater of the following: Are& designated as Zone A on the Flood Insurance Rate Map (FIRM),-the
greatest flood of record, or best available data as provided by FEMA or another authoritative source.
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BASE FLOOD. (Generally referred to as the 100-year flood.) This is the flood having a one percent
chance of being equaled or exceeded in any given year. Designation on maps always includes the letters
A or V.
BASE FLOOD ELEVATION. Height of floodwaters during discharge of the base flood as indicated on
the Flood Insurance Rate Maps, or as designated by FEMA or another authoritative source, or the height
of floodwaters during the largest flood of record, whichever is higher. The base flood elevation is
measured in feet using the National Geodetic Vertical Datum.
BASEMENT. Any area of a structure, including a crawl space, having a floor, finished or unfinished,
below grade (ground level) on all sides. National Flood Insurance Program (NFIP) regulations do not
permit a building in an area of special flood hazard to have a basement below the base flood elevation.
CRAWL SPACE. The area inside an enclosed foundation area between the top of the grade and the
lowest horizontal structural member. Crawl space height in areas of special flood hazard cannot be more
than four (4) feet and a crawl space cannot be below grade on all four sides.
DEVELOPMENT. Any manmade change to improved or unimproved property, including but not limited
to structures, mining, dredging, filling, excavation, or drilling operations located within the area of special
flood hazard.
ELEVATlON CERTIFICATE. A form supplied by the Federal Emergency Management Agency
(FEMA) which is used to document important elevation information for buildings within areas of special
flood hazard.
ENCLOSED FOUNDATION AREA. Any area consisting of three or more solid foundation walls that
create an enclosed area below the lowest floor.
FIRM. See definition of Flood Insurance Rate Map.
FEMA. Federal Emergency Management Agency.
FLOOD OR FLOODING. General and temporary condition of partial or complete inundation of
normally dry areas from:
A.
The overflow of inland water, andlor
The unusual and rapid accumulation of runoff or surface waters from any source.
B.
FLOOD INSURANCE RATE MAP (FIRM). The official map on which the Federal Insurance
Administration has delineated both the areas of special flood hazard and the risk premium zones
applicable to the County.
FLOOD INSURANCE STUDY. The official report provided by the Federal Insurance Administration
that includes flood profiles, the Flood Boundary-Floodway Map, and the water surface elevation of the
base flood.
FLOOD RESISTANT MATERIALS. Any building materials capable of withstanding direct and
prolonged contact with floodwaters without sustaining significant damage. Flood resistant materials are
outlined in FEMA publication FIA-TB-2.
FLOODWAY. The channel of a river or other watercourse and the adjacent land areas that must be
reserved in order to discharge the base flood. Floodways are identified in the Flood Insurance Study, on
maps provided by FEMA or by other authoritative sources.
Flood Damage Prevention Ordinance
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GRADE. Ground level.
LOWEST FLOOR. The floor of the lowest enclosed area (including a basement). For the purpose of
elevation, the top of the lowest floor is the top of the sub-floor or the top of a concrete slab. A crawl
space is not considered a building's lowest floor, provided that such enclosure is less than four (4) feet in
height, and is at or above grade (ground level) on at least one side.
LOWEST HORIZONTAL STRUCTURAL MEMBER. The lowest horizontal structural member shall be
considered to be the bottom of the lowest floor joist of the lowest floor, the bottom of the concrete slab
l
member, whichever is lowest.
for slab on grade structures, or similar s t ~ c t u r afloor
'

MANUFACTURED HOME. A structure, transportablk in one or more sections, which is built on a
permanent chassis and is designed for use with or without a permanent foundation when connected to the
required utilities. The term "manufactured home" does not include park trailers, travel trailers, and other
similar vehicles.
NATURAL GRADE. The natural state of the land before any manmade alterations, including but not
limited to, dredging, filling, excavation, or drilling operations.
NEW CONSTRUCTION. For the purpose of this Ordinance, new construction means any improvement
to any property, including, but not limited to, new structures and improvements to existing shuctures.
NONRESIDENTIAL STRUCTURE. Any structure which is not used for residential purposes or which is
not considered accessory to a residential use (garage, barn, etc.). Examples of nonresidential structures
include, but are not limited to, commercial, industrial, and community buildings.
PUBLIC WATER SYSTEM. A water system serving 10 or more residences or 25 or more people, more
than 60 days per year.
RECREATIONAL VEHICLE. A vehicle which is:
A.
Built on a single chassis;
B. 400 square feet or less when measured at the largest horizontal projection;
Designed to be self-propelled or permanently towable by a light duty truck; and
C.
Designed primarily not for use as a permanent dwelling but as temporary living quarters for
D.
recreational, camping, have!, or seasonal use.
RESIDENTIAL ACCESSORY STRUCTURE. Separate structures which are accessory to and detached
from a residential structure, including but not limited to, a garage, barn, or storage shed. Residential
accessory structures do not include accessory living units.
RESIDENTIAL STRUCTURE. Any building that contains living facilities, including provisions for
sleeping, eating, cooking and sanitation. This definition includes Accessory Living Units.
SANITARY SEWAGE DISPOSAL SYSTEM. The components that make'up a sewage system,
including septic tanks, pumps, lines, and drain fields.
START OF CONSTRUCTION. Includes substantial improvements and means the date the building
permit was issued, provided the actual start of construction, repair, reconstruction, placement, or other
improvement was within 180 days of the permit date. The actual start is either the first placement of
permanent construction of a structure on a site, such as the pouring of slab or footing, the installation of
Flood Damage Prevention Ordinance
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piles, the construction of columns, or any work beyond the stage of excavation, or the placement of a
manufactured home on a foundation. Permanent construction does not include land preparation, such as
clearing, grading and filling; nor does it include the installation of streets andlor walkways; nor does it
include excavation for a basement, footings, piers, or foundations or the erection of temporary forms; nor
does it include the installation on the property of accessory buildings, such as garages or sheds not
occupied as dwelling units or not part of the main structure.
STRUCTURE. A walled and roofed building including a gas or liquid storage tank that is principally
above ground.
SUBSTANTIAL IMPROVEMENT. Any repair, reconstruction, or improvement of a structure, the cost
of which equals or exceeds 50 percent of the market value of the structure either:
Before the improvement or repair is started, or
A.
B. If the structure has been damaged and is being restored, before the damage occurred. For the
purposes of this definition "substantial improvement" is considered to occur when the first
alteration of any wall, ceiling, floor, or other structural part of the building commences, whether or
not that alteration affects the external dimensions of the structure.
The term does not, however, include either:
C. Any project for improvement of a structure to comply with the existing codes; andlor
Any alteration of a structure listed on the National Register of Historic Places or a State Inventory
D.
of I-Iistoric Places, providing the alteration will not preclude the structure's continued designation
as a historic structure.
Market value of the existing structure shall be considered to be the most current value of the structureas
determined by the Assessor's Office, or in a certified appraisal from a licensed appraiser. The value of
the proposed work shall be determined using the Building Department's valuation as figured in
establishing the Building Permit fees. Improvements completed within the previous 5-year period shall
be counted cumulatively.
VARIANCE. For the purposes of this definition, a variance means a grant.of relief from a kquirement of
this Ordinance.
SECTION 3.0

PROVISIONS FOR FLOOD HAZARD REDUCTION

Section 3.1
General Standards
Section 3.2
Specific Standards
A. Residential Structures
B. Residential Accessory Structures
C. Nonresidential Structures
D. Manufactured Homes
E. Recreational Vehicles
F. Land Division, Mobile Home Parks and Planned Unit Developments
G. Placement of Fill in Areas of Special Flood Hazard
H. Floodways
I. Alteration and Maintenance of Watercourses
J. Other Activities
For lots created after September 14, 1999, no construction is permitted in areas of special flood hazard,
except construction pursuant to Section 3.2.1. of this Ordinance (Alteration and Maintenance of
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Watercourses). For lots legally created arid recorded prior to September 14, 1999, the following standards
apply:
3.1

GENERAL STANDARDS

(A)
(B)

Building sites shall be reasonably safe from flooding.
New construction and improvements to existing structures shall he adequately anchored to prevent
flotation, collapse or lateral movement of the structure.
Building materials shall be resistant to flood damage. Below base flood elevation, materials must
meet FEMA requirements for "Flood Resistant Materials." Information on flood resistant materials
is outlined in FEMA publication FIA-TB-2.
Construction shall use methods and practices that minimize or eliminate flood damages.
Electrical, heating, ventilation, plumbing, air conditioning equipment, above ground storage tanks
and other service facilities shall not be located below the base flood elevation.
Design and implementation of utility systems required for development are subject to approval.
All new and replacement water supply systems shall be designed to minimize or eliminate
infiltration of floodwaters into the system. If any portion of a public water system is in an area of
special flood hazard, an Emergency Flood Response Plan must be developed and provided to DEQ,
Kootenai County and Panhandle Health District. This plan must be implemented in the event that
flood waters threaten to contaminate the water system, and must include a) written instructions to
the operator addressing circumstances necessitating shutdown of the water system, b) instructions
for disinfecting and testing the system prior to start-up, and c) a protocol for notifying DEQ, the
Health District and all users when the water system is at risk of being contaminated.
New community or individual sanitary sewage disposal systems shall be located outside areas of
special flood hazard.
If there is no alternative to locating a replacement sanitary sewage disposal system within an area of
special flood hazard, the system shall be designed and located to minimize or eliminate both the
infiltration of flood waters into the system, and discharge from the system into flood waters. The
determination that there is no alternative will be made by Kootenai County with input from the
Health District andfor DEQ.
Prior to issuance of County permits all required Federal and State pennits must be received.
New development shall not increase flood heights.

(C)
(D)

(E)
(F)
(G)

(H)
(I)

(J)
(K)
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3.2

SPECIFIC STANDARDS

A.

RESIDENTIAL STRUCTUliES
For lots created and recorded after September 14, 1999, no construction is permitted within the
Area of Special Flood Hazard. On lots legally created and recorded prior to September 14, 1999,
new and replacement residential structures, accessory living units, and all improvements to
residential structures, regardless of whether they meet the definition of a "substantial
improvement", shall have the top of the lowest floor, including the floor of an attached garage or
basement, elevated a minimum of three (3) feet above the base flood elevation.
Substantial improvelnents to residential structures shall be required to elevate the new
improvement and the existing structure so that the top of the lowest floor, including the floor of an
attached garage or basement, is a minimum of three (3) feet above the base flood elevation.
Solid perimeter foundation walls are allowable only if the lowest horizontal structural member is
four (4) feet or less above grade. Enclosed foundation areas below the lowest floor that are subject
to flooding are prohibited, except crawl spaces less than four (4) feet in height, that are not below
grade on all sides, and which are designed to automatically equalize hydrostatic flood forces on
exterior walls by allowing for the entry and exit of floodwaters. At least one side of the crawl space
must be at grade (e.g. the same grade inside and outside the foundation) to allow for drainage of
flood waters. Designs for meeting this requirement must either be certified by a registered
professional engineer or architect or must meet or exceed the following minimum criteria:
(I)
A minimum of two openings on different sides of each enclosed area, having a total net area
of not less than onc square inch for every square foot of enclosed area subject to flooding
shall be provided.
The bottom of all openings shall be no higher than one foot above lowest adjacent grade.
(2)
Fill may be used to elevate the grade
next to foundation walls providing the fill meets the
(3)
..
requirements of Section 3.2.G of this Ordinance.
Openings may be equipped with screens, louvers, or other coverings or devices provided
(4)
that they permit the automatic entry and exit of floodwaters.
If the lowest horizontal structural member is more than four (4) feet above grade, the residential
structure shall not be built on solid foundation walls, but shall be constructed on piers, posts, or
piles. With the exception of structural piers, posts or piles, the space below the lowest floor must
be free of obstruction. Single layer open wood lattice work or light mesh insect screening is
permissible below the lowest floor. Exceptions to the pier, post, or pile construction are as follows:
(5) Solid foundations under masonry chimneys are permissible.
Solid perimeter foundation walls may be permitted for an enclosed access way to the
(6)
structure. Such access ways must meet the same requirements for openings as crawlspaces.
Solid foundation walls that do not create an enclosed foundation area (one or two walls) are
(7)
acceptable provided that the walls are engineered and constructed to withstand the
hydrodynamic pressure of water velocity and debris and ice flow.
Where base flood elevation data is not available either through the Flood Insurance Study or from
another authoritative source, applications for building permits shall be reviewed to assure that
proposed construction will he reasonably safe from flooding. The test of reasonableness is a local
judgment and includes use of historical data, high water marks, photographs of past flooding, etc.,
where available. In such locations, the top of the lowest floor of structures must be elevated at least
four (4) feet above the highest adjacent natural grade.
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B.

RESIDENTLAL ACCESSORY STRUCTURES
For lots created and recorded after September 14, 1999, no construction is permitted within the
Area of Special Flood Hazard. On lots legally created and recorded prior to September 14, 1999:
(1) Separate structures which are accessory to a residential use (e.g. garage, barn) are not
required to be elevated as outlined in subsection A, above. Residential accessory structures
do not include Accessory Living Units.
Crawl spaces or other enclosed foundation areas cannot be below grade on all sides. At least
(2)
one side must be at grade to allow for drainage of floodwaters.
Such structures shall be designed to automatically equalize hydrostatic flood forces on
(3)
exterior walls by allowing for the entry and exit of floodwaters. Designs for meeting this
requirement must either be certified by a registered professional engineer or must meet or
exceed the following minimum criteria:
(a) A minimum of two openings on different sides of the enclosed area, having a total net
area of not less than one square inch for every square foot of enclosed area subject to
flooding shall be provided.
(b) The bottom of all openings shall be no higher than one foot above lowest adjacent
grade.
(c) Openings may be equipped with screens, louvers, or other coverings or devices
provided that they permit the automatic entry and exit of floodwaters.
(4)

C.

As part of any addition to an existing residential accessory structure, the existing structure
must meet the requirements for openings as outlined above.

NONRESIDENTIAL STRUCTURES
For lots created and recorded after September 14, 1999, no construction is permitted within the
Area of Special Flood Hazard. On lots legally created and recorded prior to September 14, 1999,
new and replacement non-residential structures, and all improvements to non- residential
structures, regardless of whether they meet the definition of a "substantial improvement", shall
have the top of the lowest floor, including the floor of an attached garage or basement, elevated a
minimum of three (3) feet above the base flood elevation.
Substantial improvements to non-residential, structures shall be required to elevate the new
improvement and the existing structure so that the top of the lowest floor, including the floor of an
attached garage or basement, is a minimum of three (3) feet above the base flood elevation.
Solid perimeter foundation walls are allowable only if the lowest horizontal structural member is
four (4) feet or less above grade. Enclosed foundation areas below the lowest floor that are subject
to flooding are prohibited, except crawl spaces less than four (4) feet in height, that are not below
grade on all sides, and which are designed to automatically equalize hydrostatic flood forces on
exterior walls by allowing for the entry and exit of floodwaters. At least one side of the crawl space
must be at grade (e.g. the same grade inside and outside the foundation) to allow for drainage of
flood waters. Designs for meeting this requirement must either be certified by a registered
professional engineer or architect or must meet or exceed the following minimum criteria:
(I)
A minimum of two openings on different sides of each enclosed area, having a total net area
of not less than one square inch for every square foot of enclosed area subject to flooding
shall be provided.
(2) The bottom of all openings shall be no higher than one foot above lowest adjacent grade.
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(3)
(4)

Fill may be used to elevate the grade next to foundation walls providing the fill meets the
requirements of Section 3.2.G of this Ordinance.
Openings may be equipped with screens, louvers, or other' coverings or devices provided
that they permit the automatic entry and exit of floodwaters.

If the lowest horizontal structural member is more than four (4) feet above grade, the structure shall
not be built on solid foundation walls, but shall be constructed on piers, posts, or piles. With the
exception of structural pien, posts or piles, the space below the lowest floor must be free of
obstruction. Single layer open wood lattice work or light mesh insect screening is permissible
below the lowest floor. Exceptions to the pier, post, or pile construction are as follows:
(5) Solid foundations under masonry chimneys are permissible.
(6) Solid perimeter foundation walls may be permitted for an enclosed access way to the
structure. Such access ways must meet the same requirements for openings as crawlspaces.
Solid foundation walls that do not create an enclosed foundation area (one or two walls) are
(7)
acceptable provided that the walls are engineered and constructed to withstand the
hydrodynamic pressure of water velocity and debris and ice flow.
Where base flood elevation data is not available either through the Flood Insurance Study or from
another authoritative source, applications for building permits shall be reviewed to assure that
proposed construction will be reasonably safe from flooding. The test of reasonableness is a local
judgment and includes use of historical data, high water marks, photographs of past flooding, etc.,
where available. In such locations, the top of the lowest floor of structures must be elevated at least
four (4) feet above the highest adjacent natural grade.
D.

MANUFACTURED HOMES
All manufactured homes to be placed or substantially improved within A Zones on the FIRM shall
be elevated on a permanent foundation in compliance with Sections 3.1 and 3.2.A.

E.

RECREATIONAL VEHICLES
Recreational vehicles shall not be used as dwellings, shall meet the requirements of the Kootenai
County Zoning Ordinance and all its subsequent amendments, and, in addition, when placed on
sites within A Zones on the community's FIRM shall be:

(1)
(2)

On site for fewer than 120 consecutive days within one year; and
Fully licensed and ready for highway use, be on its wheels or jacking system, be attached to
the site only by quick disconnect type utilities and security devices, and have no attached
additions.
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All lots created after September 14, 1999 shall have a building site that is a minimum of 4000
square feet in size and accessible by a driveway which meets the minimum standards of the Zoning
Ordinance all located outside of any Area of Special Flood Hazard. Such building sites shall not be
created by placing fill within the Flood Hazard Area.
If platted, the face of the plat shall indicate the location of any Area of Special Flood Hazard within
the boundaries of the plat and a note shall be placed on the plat restricting development to areas
outside the designated Area of Special Flood Hazard. Such areas shall be preserved as open space
and left in their natural condition.
In addition, the following provisions shall be met:
(I) All projects shall be consistent with the need to minimize flood damage, and shall be
reasonably safe from flooding;
(2) All projects shall have utilities and facilities such as sewer, gas, electrical, and water systems
located and constructed to minimize flood damage. If any portion of a public water system is
in an area of special flood hazard, an Emergency Flood Response Plan must be developed
and provided to DEQ, Kootenai County and Panhandle Health District. This plan must be
implemented in the event that flood waters threaten to contaminate the water system, and
must include a) written instructions to the operator addressing circumstances necessitating
shutdown of the water system, b) instructions for disinfecting and testing the system prior to
start-up, and c) a protocol for notifying DEQ, the Health District and all users when the
water system is at risk of being contaminated.
All
projects shall have adequate drainage provided to reduce exposure to flood damage;
(3)
Where base flood elevation data has not been provided or is not available from another
(4)
authoritative source, it shall be generated by the developer's engineer for projects which
contain at least 5 lots or 5 acres (whichever is less).
All projects shall include a maintenance plan that includes the cleaning and maintenance of
(5)
culverts, ditches, and drainage swales to reduce the risk of flood damage. Maintenance
activities must be carried out in accordance with all Federal, State, and local regulations and
all required permits must be obtained.
( 6 ) For each project, if a public entity will not be responsible for maintenance, a maintenance
entity, such as a homeowners association or utility corporation, shall be established. If
maintenance requirements are not met, the County may contract to have the maintenance
done at the expense of the responsible party(s). The County may also take enforcement
measures as provided by law.
G.

PLACEMENT OF FILL IN AREAS OF SPECIAL FLOOD HAZARD
Fill used to elevate structures or any other fill must be placed and compacted in accordance
with the requirements of the Uniform Building Code and the Site Disturbance Ordinance.
Such fill must be compacted for at least 15 feet beyond the limits of any structure placed on
it, and;
( 2 ) After placement and compaction, fill must be protected from erosion and scour by rip rap or
sod forming grass or equivalent vegetation.
(1)
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H.

FLOODWAYS
Located within areas of special flood hazard are areas designated as floodways. The floodway is
an extremely hazardous area due to the velocity of flood waters which cany debris, potential
projectiles, and erosion potential. Therefore, encroachments including, but not limited to fill, new
construction, substantial improvements and other development are prohibited. The only exception
to this prohibition shall be for access roads to cross the floodway, provided the following criteria
are met:
(1) There are no alternative access ways which do not encroach on the floodway;
(2) The access is configured to minimize the encroachment on the flood plain and floodway;
(3) Plans prepared by an appropriate design professional, licensed by the State of Idaho, must be
submitted, certifying that the encroachment is designed to discharge the base flood without
any increase in the flood level, and that the encroachment is designed to minimize
obstructions from flood debris that would reduce the flow capacity.

Stream and channel maintenance in areas of special flood hazard may be necessary, for example,
when rock and other debris restrict the flow of floodwaters. The cleaning of this debris and the
creation of sediment pools will be carried out in accordance with all applicable Federal, State, and
local regulations and all necessary p e n i t s shall be obtained with copies provided to Kootenai
County.
The following are required before an alteration of any watercourse:
(1) Notify adjacent property owners within one-half ('A) mile upstream and downstream from
the project boundaries, any affected cities, and the Idaho Department of Water Resources
prior to any alteration, maintenance, or relocation of a watercourse, and submit evidence of
such notification, along with any required permits, to the Federal Insurance Administrator
and Kootenai County.
Require that maintenance be provided within the altered or relocated portion of said
(2)
watercourse so that the flood carrying capacity is not diminished.

he provisions of this section do not apply to the routine removal of debris or navigational_hazards.

Any construction or development activity within Areas of Special Flood Hazard other than those
specifically permitted by this ordinance shall be prohibited unless all of the following criteria are
met:
(1)
The activity shall not result in any decrease in flood storage capacity during discharge of the
base flood.
The
activity shall not impair the natural and beneficial functions of the floodplain.
(2)

I
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SECTiON 4.0 ENFORCEMENT AND ADMINISTRATION

Section 4.1 Permit Required
Section 4.2 Designation and Duties of the Administrator
Section 4.3 Hazards
Section 4.4 Warning and Disclaimer of Liability
Section 4.5 Abrogation and Greater Restrictions
Section 4.6 Penalties for Noncompliance
Section 4.7 Variances and Appeals
PERMIT REQUIRED

4.1

As required by other Kootenai County ordinances, a building or site disturbance permit shall be obtained
before construction or development begins within any area of special flood hazard. In addition to any
information requlred by other County Ordinances, the applicant shall provide sufficient information to
conclusively demonstrate compliance with the provisions of this Ordinance. At a minimum, this shall
include the following:
Fully completed, pre and post construction Elevation Certificates for each structure.
Certification by a registered professional engineer that any structural fill has been appropriately
compacted;
A description of the extent to which any watercourse will he altered or relocated as a result of the
proposed development;
Any additional information required by the Administrator.

(A)

(B)
(C)
(D)

4.2

'

DESIGNATION AND DUTIES OF THE ADMINISTRATOR

The Board of County Commissioners shall appoint an Administrator in and for Kootenai County to
administer and implement this Ordinance by granting or denying permit applications in accordance with
its provisions. Duties of the Administrator or his duly appointed representative shall include, but not be
limited to:
A.

PERMIT REVIEW
(1)

(2)

(3)

B.

Review all development permits to determine that the permit requirements of this Ordinance
have been satisfied.
Review all development permits to determine that all necessary permits have been obtained
from the Federal, State, or local governmental agencies from which prior approval is
required.
Review all development permits to determine if the proposed development is located in the
floodway. If located in the floodway, assure that the encroachment provisions of Section
3.2.H are met.

INFORMATION TO BE OBTAINED AND MAINTAINED

(1)

For all construction in areas of special flood hazard, the Administrator shall require and
maintain fully completed pre and post construction elevation certificates.

(2)

Maintain for public inspection all records pertaining to the provisions of this Ordinance.

(C) INTERPRETATION AND USE OF OTHER DATA
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I

In the interpretation and application of this Ordinance, all provisions shall be:
(1) Considered as minimum requirements;
(2) Liberally construed in favor of the governing body; and
(3) Deemed neither to limit nor repeal any other powers granted under State statutes.

I

The Administrator shall also make interpretations, where needed, as to exact location of the
boundaries of the areas of special flood hazards'and floodways (for example, where there appears
to be a conflict between a mapped boundary and actual field conditions), and shall consider new
information provided by FEMA or other authoritative sources. The person contesting the location
of the boundary shall be given a reasonable opportunity to appeal the interpretations.
4.3

HAZARDS

Whenever the Administrator determines that an existing fill, stream, ditch, culvert, or other situation on
private property has become a hazard to life and limb, endangers other properly, or adversely affects the
safety, use, or stability of a public or private access or drainageway, the Administrator may require the
property owner(s) to eliminate the hazard. The Administrator shall give notice in writing to the owner or
other person(s) or agent@) in control of the property. Within the period specified in the notice, the
owner(s) or their agent(s) shall have the hazard corrected.
If the required corrections have not been completed by the specified date, the County may contract to
have the work completed at the owner's expense. The County may also take additional enforcement
measures as provided by law.
4.4

WARNING AND DISCLAIMER OF LIABILITY

The degree of flood protection required by this Ordinance is considered reasonable for regulatory
purposes and is based on scientific and engineering considerations. Larger floods can and will occur on
rare occasions. Flood heights may be increased by man-made or natural causes. This Ordinance does not
imply that land outside the areas ofspecial flood hazards, or uses permitted within such areas, will be free
from flooding or flood damages. This Ordinance shall not create liability on the part of Kootenai County,
any officer or employee thereof, or the Federal Insurance Administration for any flood damages that
result from reliance on this Ordinance or any administrative decision lawfully made hereunder.
4.5

ABROGATION AND GREATER RESTRICTEONS

This Ordinance is not intended to repeal, abrogate, or impair any existing easements, covenants, or deed
restrictions. However, where this Ordinance and another ordinance, easement, covenant, or deed
restriction conflict or overlap, whichever imposes the more stringent restrictions shall prevail.
4.6

PENALTIES FOR NONCOMPLIANCE

No structure or land shall hereafter be constructed, located, extended, converted, or altered without full
compliance with the terms of this Ordinance and other applicable regulations. Violation of the provisions
of this Ordinance by failure to comply with any of its requirements (including violations of-conditions
and safeguards established in connection with conditions) shall constitute a misdemeanor. Any person
who violates this Ordinance or fails to comply with any of its requirements shall upon conviction thereof
be fined not more than $300 or imprisoned for not more than IS0 days, or both, for each violation, and in
addition shall pay all costs and expenses involved in the case. Each day the violation exists shall
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constitute a separate offense. Nothing herein contained shall prevent Kootenai County from taking such
other lawful action as is necessary to prevent or remedy any violation.
4.7

VARIANCES AND APPEALS

A variance is a grant of relief from a requirement of this Ordinance.
An appeal is a request for review of a decision made in the administration or enforcement of this
Ordinance. The appeal process allows the applicant to present their request to the Hearing Examiner and
the Board of County Commissioners, who may alter a decision made regarding provisions of this
Ordinance.
.:

A.

APPLICATION REQUIREMENTS
The following items constitute a complete application:
(1)
(2)
(3)
(4)
(5)

(6)

B.

Completed application form signed by the property owner;
Fees;
Photos of the site, including the area that pertains to the variance or appeal (if applicable);
Vicinity map;
A narrative that includes: a) a wr~ttenexplanation of the variance or appeal that is requested,
b) the applicable sections of this ordinance, and c) for variances, an explanation of how the
request meets the approval standards and conditions outlined in this section;
A site plan for the property, drawn to scale, showing a north arrow, property lines, structures,
driveways, surface water, retaining walls, easements, rights-of-way, wells, sewage systems,
slopes, stormwater systems and other items as may be required by the County. The
maximum allowable size of the site plan is 1I" x 17".

PROCEDURE FOR REQUESTING A VARIANCE OR APPEAL
(1)
(2)
(3)
(4)
(5)

6)

(7)
(8)

(9)

Pre-application conference with a Planner.
Applicant submits complete application and fees.
Planning Department submits application and attachments to applicable agencies for review
and letter of comment. Agencies have 30 days to submit comments.
Application is reviewed by staff and scheduled for public hearing.
Planner provides Applicant with a notice of hearing and adjacent property owner mailing
instructions. Planning Department publishes the notice in the local newspaper at least 15 days
prior to the hearing.
Planner prepares staff report and posts the hearing notice at the site at least 7 days prior to
hearing.
At the hearing, the Applicant presents the request and demonstrates that it meets all
requirements.
Hearing Examiner recommends approval or denial, or may table the request for additional
information, fUrther study or hearing. If the request is not tabled, the Hearing Examiner must
make a recommendation within 2 weeks of the hearing. If the request is tabled, action
(approval, denial, hearing scheduled) must be taken within 6 weeks of the hearing, unless
otherwise approved in writing by the Applicant. The Hearing Examiner may recommend
conditions of approval.
Board of County Commissioners receive the Hearing Examiner's recommendation and must
take one of the following actions: a) approve the request, b) deny the request, c) table the
request, or d) hold their own public hearing and then make a decision. If d ~ request
e
is tabled
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a decision must be made within 6 weeks of the Hearing Examiner's recommendation, unless
otherwise approved in writing by the Applicant. If the request is not tabled, or a hearing
scheduled, a decision must be made within 4 weeks of the recommendation. The Board may
issue conditions of approval.
(10) The County issues an Order of Decision, which is signed by the Board of Commissioners.
C.

APPROVAL STANDARDS AND CONDITIONS FOR VARIANCES

There are no absolute criteria for granting variances to this Ordinance.
A variance should not be considered a right or special privilege, hut may be granted only upon a showing

of undue hardship and that the variance is not in conflict with the public interest. The issuance of
variances is for flood plain management purposes only; the granting of a variance will not reduce flood
insurance premiums, which are determined by statute according to actuarial risk.

1

1

(I)

The granting of variances is generally limited to new construction and substantial
improvements on lots of one-half acre or less, contiguous to and surrounded by lots with
existing structures constructed below the base flood level. As the lot size increases beyond
one-half acre, the technical justification required for issuing a variance increases.

(2)

Variances may be issued for the reconstruction, rehabilitation, or restoration of structures
listed on the National Register of Historic Places or the State Inventory of Historic Places,
upon determination that the proposed work will not preclude the structure's continued
designation as an historic structure, and that the variance is the minimum necessary to
preserve the historic character and design of the structure.

(3)

Variances shall not he issued within a designated floodway if any increase in flood levels
during the base flood discharge would result.

(4)

Variances shall only be issued upon a determination that the variance is the minimum
necessary, considering the flood hazard, to afford relief.

(5)

Variances shall only be issued upon:
(a) A showing of good and sufficient cause;
(b) A determination that failure to grant the variance would result in exceptional hardship
to the applicant;
(c) A determination that the granting of a variance will not result in increased flood
heights, will not harm other properties, will not result in additional threats to public
safety or result in extraordinary public expense, and will not create nuisances, cause
fraud on or victimization of the public, or conflict with existing laws or ordinances;
A
determination that adequate measures will be taken to minimize flood damage.
(d)

(4)

In reviewing applications, the Hearing Examiner and Board shall consider all technical
evaluations, all relevant factors, standards specified in other sections of this Ordinance, and:
(a) The danger that materials may be swept onto other lands to the injury of others;
(b) The danger to life and property due to flooding or erosion damage;
(c) The susceptibility of the proposed facility and its contents to flood damage and the
effect of such damage on the individual owner;
The
importance of the services provided by the proposed facility to the community;
(d)
The
necessity to the facility of a waterfront location, where applicable;
(e)
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(f)

(g)
(h)
(i)

0)
(k)

The availability of alternative locations for the proposed use which are not subject to
flooding or erosion damage;'
The compatibility of the proposed use with existing and anticipated development;
The compatibility of the proposed use to the comprehensive plan and floodplain
management program for that area;
The safety of access to the property in times of flood for ordinary and emergency
vehicles;
The expected heights, velocity, duration, rate of rise, and sediment transport of the
flood waters expected at the site; and
The costs of providing governmental services during and after flood conditions,
including maintenance and repair of public utilities and facilities such as sewer, gas,
electrical, and water systems, and streets and bridges.

(7)

Any applicant to whom a variance is granted shall be given written notice, signed by the
chairman of the Board of County Commissioners, that a) the issuance of a variance is for
flood plain management purposes only and that it will not affect flood insurance premium
rates that are determined by statute according to actuarial risk, b) the issuance of a variance
to construct a structure below the base flood level will result in increased premium rates for
flood insurance up to amounts as high as $25 for $100 of insurance coverage, c) that such
construction below the base flood level increases risks to life and property, and d) that the
County is not liable for any flood damages that result. Such notification must be maintained
with the record of the variance action.

(8)

In approving a variance, the Hearing Examiner or Board of County Commissioners may
attach conditions to further the purposes of this Ordinance. Violation of such conditions,
when made a part of the terms under which the variance is granted, shalt be deemed a
violation of this Ordinance and shall render the variance null and void.

9)

The County shall maintain the records of all variance and appeal actions, including
justification for their issuance, and report any variances issued in its annual report to the
Federal Insurance Administrator.

SECTION 5.0

AMENDMENTS

Amendments to this Ordinance may be proposed at any time by the Administrator, Planning Commission,
Board of County Commissioners, or the general public.
SECTION 6.0

ADOPTION OF FLOOD INSURANCE STUDY

The Flood Insurance Study for the County of Kootenai, Idaho, dated September 1, 1981, September 28,
1984, and July 2,2004, and any revisions thereto, are hereby adopted by reference and declared to be part
of this Ordinance.
SECTION 7.0

REPEAL OF CONFLICTING ORDINANCES

This Ordinance shall repeal Kootenai County Ordinance No. 285.
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SECTION 8.0

SEVERABILITY

If any section, subsection, paragraph, sentence, clause, or phrase of this Ordinance should be declared
invalid for any reason whatsoever, such decision shall not affect the remaining portions'of this Ordinance
which shall remain in full force and effect; and to this end the provisions of this Ordinance are hereby
declared to be severable.
SECTION 9.0

EFFECTlVE DATE

This Ordinance shall take effect and be in full force upon its passage, approval, and publication in one (I)
issue of the Coeur d'Alene Press.
Ordinance 31 i adopted March 27,2002, published April 1,2002
Amendment (Ordinance 333) adopted June 23,2004, published June _,
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BEFORE TEE HEARING EXAMINER OF KOOTENAl COUNTY, IDAHO

IN TFIE M A m OF TRE APPLICATION

)

OF TEE CEDAR CREEK RANCH ESTATES,
j
A REQUEST BY ED WROE FOR PRELIMLNARY )
SUBD~VISION APPROVAL O F TWENTY
j
)
LOTS IN THE RURAL ZONE

I

I

.

CASE NO. S-842P-06
FINDINGS OF FACT,
CONCLUSIONS OF LAW
RECOMMENDATION AND DRAFT
CONDITIONS OF APPROVAL

I

COURSE OF PROCEEDINGS

1.01

The Building and Planning Department issued a Notice of Public Hearing for this application, Case No.
S-842P-06, with the hearing to be held on January 18, 2007. On December 22, 2006, notice was
published in the Coeur d'Alene Press. On December 11, 2006, notice was mailed to property owners
withim 300 feet of the project site. On December 27, 2006 notice was posted on the site. Based on
signed affidavits in the file, the requirements for public notification have been met.

1.02

On January 18, 2007, a public hearing was held before the Kootenai County Nearing Examiner. Jay
Lockhart introduced the case. The applicant's representatives, attorney Ed Wroe, landscape architect
Tom Freeman and engineer Russ Helgeson, presented the request They submitted several exhibits
(HE-1000 through HE-1007) including a lot layout plat, an easement plat and a wetland determination
. plat, as well as the contract signed with Lakes Highway District.

1.03

Several neighboring property owners testified in opposition to the application citing possible flooding
problems of the applicable land, increased mc problems and a general desire to see the land stay
undeveloped. Twelve (12) comment sheets were submitted at the hearing: Three (3) fmm the applicant's
representatives and nine (9) opposed to the application.

11

FINDINGS OF FACT

2.01

Applicant/Owoer. The Applicant's Representative is Ed Wrm, Lukins & Annis, 250 Northwest
Boulevard, Coeur d'Alene, ID 83814. (Exhibit A-1, Application)

2.02

Proposal. The Applicant is requesting to create twenty (20) lots on three parcels; a 98.085 acre parcel,
a 16.743 acre parcel, and a 37.612 acre parcel totaling 152.440 acres in the Rural zone. The Narrative
submitted states that water will be provided by individual wells and sewer will be provided by
individual septic systems and drainfields. (Exhibits A-4, Narrative)

2.03

Location and Legal Description. The subject site is located on the south side of E. Ohio Match Road
at the southeast comer of the intersection with N. Rimrock Road. The site is described as a portion of
Section 20 and 21, Township 52 North, Range 3 West, B. M., Kootenai County, Idaho. The parcel
numbers are S2N03W-20-2000, S2N03W-20-2250, and 52N03W-21-4000 and the serial numbers are
127575,228984, and111970. (Exhibit 54,Assessor Printout)

2.04

Lot Sizes. The Applicant proposes to create twenty (20)'residential lots ranging from 5 to 10 acres.
(Exhibit A-5, Narrative; Exhibit A-17, Piat)

2.05

Existing Structures. There is an existing house and out buildings on the existing parcel SON3W-20-

P

Hearing Examiner's Report C w do. S-842P-06 (Cedar Creek Ranch Estates)

Page 2

2.06

Surrounding Land Use and Zoning. The surrounding land use in the area consists of single family
dwellings with accessory buildings and undeveloped lots on large parcels. The surrounding Zoning
designation is Rural. The minimum lot size in this zone is 5 acres.

2.07

Physical Characteristics. The Soil Survey of Kwtenar County Area Idaho identifies the soil in the
area to be.
Selle fine sandy loam, 0 to 7 percent slopes. This Selle soil is a very deep, well drained soil
that formed in sandy, glaciolacustrine sediient. Permeability is moderately rapid, runoff is
slow, and the hazard of erosion is high. These soils occur predominantly in the northern half of
the subject site.
Mokins silt loam, 20 to 35 pereent slopes. This Mokins soil is a very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is very rapid, and the hazard of erosion is
very high. A perched water table is at a depth of 12 to 30 inches in spring. These soils occur
along the southern half of the site.
Seelovers-Potlatch complex. These levels to nearly level soils are in drainageways. The
Seelovers soil makes up about 55 percent of the map unit and the Potlatch soil makes up about
35 percent. The Seelovers soil is a very deep, poorly drained soil that formed in local alluvium.
Permeability is moderately slow, m o f f is very slow, and the hazard of erosion is slight. The
Potlatch soil is a very deep, poorly drained soil that formed in mixed alluvium. Permeability is
very slow, runoff is very slow, and the hazard of erosion is slight. A high water table is at a
depth of 18 to 42 inches, and the soil is subject to flooding in winter and in spring.
Mokins silt loam, 5 to 20 percent slopes. This Mokins soil is very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacust~ineterraces. Permeability is slow, runoff is rapid, and the hazard of erosion is
high. A perched water table is at a depth of 12 to 30 inches in spring.
The site has varying slopes ranging from the flat meadow running across the center of tbdevelopment
to slopes of up to approximately 20% along the south side of the site. The meadow is covered with
passes with the south hillside covered with timber. (Exhibits A-3, Photos)

2.08

Area of City Impact The subject property is not located within an Area of City Impact.

2.09

mood Zone and Wetlands. According to the Flood Insurance Rate Map panel 160076-0125 C, there
are no flood zones on the site, but according to the Preliminary Geotechnical Engineering Evaluation, it
is stated that shallow ground water and surface water may be present on the relatively lwei portion of
the property and that there is a potential for this water to enter the residential structures. Design plans
should provide for roadway drainage as well as individual lot draiinage. Wetlands do exist on the site
but have been deemed non-jusisdictional by the Corp of Engineem. A Wetlands Delineation and
Analysis is not needed by the Corp of Engineers but is required by Kootenai County (Kootenai County
Subdivision O r d i c e No.344, Article 2, Section 2.01, A-IS (Esbibit A-15, Geoteeh; Exhibit A-5,
CDF Landscape letter)
The applicant submitted documents at hearing that delineate the wetlands.'and provide some analysis.
Approval of said plans by Kootenai County should be an element of conditional approval of the project.

2.10

Water. Water will be provided by the Garwood Water Cooperative, Inc. In a letter dated November
14,2006, Corky Withemax, President of Garwood Water Cooperative, stated that the Garwood Water
Cooperative has reviewed the preliminary plans for on-site improvements for the above referenced
project and found them to be acceptable. The Cooperative will need to review the completed
construction plans and specifications before we can give final approval of the water system design.
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Garwood Water Cooperative's consulting Engineer has completed a study, which analyxs the impact
the proposed subdivision will have on the water supply and distribution system. The study identifies
both on-site and off-site improvements that if agreed to and made by the Developer, will allow the
Cooperative to provide service to the subject project and maintain the existing level of service in the
Garwood Water Cooperative.
Garwood Water Cooperative will provide water service to Cedar Creek Ranch Estates conditioned upon
the Developer completing both on-site and off-site agreed upon improvements.
Additional requirements include:
I. Annexation of the subdivision into Garwood Water Cooperative service area, if necessary
2. Satisfactory completion of approved on-site and off-site water system improvements
3. Payment of all agreed upon applicable fees and charges.
4. Compliance with a11 Garwood Water Cooperative policies, rules and regulations
If work on the project is not begun within one year, this "Will Serve" letter will become void. (Exhibit
PA-13, fetter; Reference Condition 5.05)
The Department of Environmental Quality (DEQ) submitted a letter dated January 17,2007, stating no
objection to the County's acceptance of the preliminary plat, and setting conditions on approval for the
frnal plat. (Exhibit PA-15)
2.1 1

Sewage Disposal. The Applicant proposed individual septic and drainfield for each lot within the
subdivision. In a letter written on May 8,2006, Kristina Keating of the Panhandle Health District states
that final approval will be given when the following conditions have been met:
PHD receives a letter from the Department of Environmental Quality (DEQ) stating water services
meet the State of Idaho Standards.
PHD receives a letter &om the water purveyor, ( G m w d Water Cooperative), stating they will
supply water to the subdivision.
The water source must be stated on the plat as part of the owner's cerrjficate block as required by
Idaho Code 550-1334,
Two signature blocks must be included on the plat for PHD, one to approve the plat and one to lit?
the sanitary restrictions as required by Idaho Code 850-1326 to 550-1329..
Blue line copies of the plat including signature page@) must be provided to PHD.
(Erhibits PA-12, PBD Letter; A-4, Narrative; Reference Condition 5.03)

2.12

Access. Access to southerly lots of Cedar Creek Ranch Estates is provided by one private road, Cedar
Creek Road, with two shared driveways off the private road and one shared driveway off Rimrock
Road. Access to the north lots will be onto Ohio Match Road where adjoining lots will have shared
access at the requirement of Lakes Highway District In a series of letters, Lakes Highway Dimict
Road Supervisor Joseph H. Wuest stated that if the County approves this subdivision, the Highway
District would request that the County require the Developer address the following items:
1. The face of the plat must show the right-of-way width for both Rimrock Road and Ohio
Match Road adjacent to this subdivision at thirty (30) feet from the centerline of the existing
roadway. The plat must also show a ten (10) foot perpetual and exclusive Roadway, Drainage
and Utility Easement adjacent to the above described right-of-ways. The Owner's Certificate
must include wording dedicating the right-of-way and the ten (10) foot perpetual and
exclusive Roadway, Drainage and Utility Easement to the public in the name of Lakes
Highway Distrjct.
2. The extent of the wet area must be accurately defined and cleared through the Army Corps of
Engineers for encroachment with a road. The Highway District will not accept the interior
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road of Cedar Creek Ranch into its maintenance jurisdiction as it will lie in an area that has a
tendency to flood during the spring of the year. Provisions to keep the private, interior
subdivision raad above high water and provide good road base stability will need to be
addressed. The elevation of Rimrock Road and culvevert locations will also need to be shown
on the face of the plat.
A coov of the CC&R's will need to be submitted to the Highway District in order for the
Dishict to review the stormwater provisions.
The face ofthe plat must indicate common accesses for Lots 1 & 2, Lots 3 & 4, and Lots 5 &
6. The site plans must also be submitted to the Highway District for review indicating the
building site locations are situated to reduce vehicles From backing out onto Ohio Match
Road.
Ohio Match Road adjacent to this subdivision is cumntiy a gravel road and the District does
not have funds available in the budget for improvement to Ohio Match Road, adjacent to this
subdivision. However, the developer has agreed to enter into a Road Development
Agreement with the Highway District to improve Ohio Match Road to a twenty-eight foot
wide paved surface from Riirock Road to Cedar Creek Road. Therefore, the District
requests the County require the developer enter into a Road Development Agreement with the
Highway District as a condition of the County granting subdivision approval.
The District requests the Developer grant the Hjghway District a temporary construction
casement adjacent to Ohio Match Road adjoining Cedar Creek Ranch for the conshuction of
Ohio Match Road adjacent to the subdivision.
The developer has indicated he will grant additional right-of-way in the vicinity of Cedar
Creek Road to improve the alignment of Ohio Match Road. This will improve the alignment
to a 5 10 foot curve radius to meet minimum Associated Highway District Stand&.
The District has no objections to the common driveways depicted on the face of the plat to
serve Lots 9 through 12, Lots 17 through 20, and Lots 15 and 16,as access through the land is
not now necessary, nor will it be necessary in the future, to provide continuity of a public
road. (Fahibits PA-9, PA-11, & PA-14, Lakes Highway District Letter; Reference
Condition 5.02)
A! the hearing, the applicant submined the signed agree@ with Lakes Highwoy Dishict
ihni addreses all of the above (HE-1001).

..

Fire Protection. The subject site is within the Northern Lakes Fire Protection District. A letter written
August 25,2006 by Dean S.Marcus, Fire Marshall, states that the District approves the subdivision and
has the following requirements:
1. Subdivisions developed in the Fire District require compliance with the F
ire Code for fue flows.
There are fue flow systems available in the area of this subdivision.
2. The developer has contacted the Fire District to discuss the required fire flows. A proposal from the
developer, that meets the Fire District's requirements for fire flows, has not been submitted.
3. A water system developed to provide fire flows shall have a minimum of 40,000 gallons of storage.
If the system is used to provide domestic usage, additional storage shall be required. The system
shall provide 1,000gpm at all fue hydrants. An altemant to providing higher fue flows could be the
installation of residential fue sprinklers.
4. If the developer wants to meet the Idaho Surveying and Ration requirements for an approved water
system, fue hydrants shall be installed so that dl driveways are within 500 feet of a fue hydrant.
F i e hydrants shall be installed with a maximum distance of 1,000 A between hydmnts.
5. An approved marking flag shall be installed on all hydrants.
6. All fxe hydrants shall have a 5 inch Ston. connector in place of the large diameter, standard 4 %
inch male thread. The large diameter port shall face the sf~eet.
7. Hydrants in a cul-de-sac shall be located at the entrance.
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8. All roads or driveways are considered access roads by the Fire District. All roads and driveways
shall meet Kootenai County and the F i e District's requirements.
9. All access roads that are longer than 150 feet from a county maintained road shall have an approved
turnaround.
10. When building permits are applied for, driveways shall be designed so Fire District apparatus can
park close enough to the dwelling to deploy a 150 ft. hose and reach around to the M e s t part of
the structure.
11. When building permits are applied for, additional fue code requirements may be applicable for
access to individual structures and for fire systems in those structures.
12. Addressing installed on dwellings shall be clearly visible from the road fronting the property.
Addressing shall be placed at the entrance to a property when the distance to the dwelling is too far
and not clearly visible.
13. If a Wildfire Mitigation Plan is required by Kootenai County it shall be reviewed by the Fire
District. Maintenance of the mitigation plan shall be addressed.
14. Fees are due the F i e District and shall be paid prior to construction. Fees cover ongoing review of
the project's fue code compliance, additional site inspections, verification of fire hydrant
requirements, locations, and testing if applicable, review of address locations, review of fue access
compliance, review the Wildfire Mitigation Plan if applicable, verification of compliance to approve
occupancy pemit and all other issues that need review during development. (Exhibit PA-LO,
Northern Lakes Fire Protection Diitrict letter; Reference Condition 5.03)

2.14

Conceptual Stormwater Plan. The Applicant has included a Conceptual Stormwater Plan which was
included in the Narrative by the Applicant's professional engineer. Stormwater will be treated in
roadside ditches and allowed to overflow to the existing seasonal drainages. Stormwater drainage from
the houses will be directed downhill to the existing drainages. The Stormwater Plan was examined by
Stephanie Blalack, Planner I for Kwtenai County Building and Planning Department. In a memo dated
January 8, 2007, Ms. Blalack stated that while she feels the information submitted to date was a good
start, the plan submitted does not demonstrate adequate treatment and erosion/sedimentation control
methods as outlined in the Kootenai County Site Disturbance Ordinance 374 and the Kootenai County
Site Disturbance Plan Requirements for High Risk Site Manual. (Exhibits A-4, Narrative; S-22 & S23, Memo)
Exhibits HE1000 through &E 1007, submitted at the hearing, address the stormwater issue and
approval by Stephanie Blalack or another Kootenai County Planner should be a condition for
project approval.

2.15

Noxious Weeds. In a memo dated June 9, 2006, Weed Specialist Bill Hargrave recommended basic
weed management for Meadow Hawkweed. (Exhibit PA-5, Memo)

2.16

EMS. In a letter dated June 13,2006, Lynn R. Borders, Chief Officer for Kootenai County Emergency
Medical Services stated that the KCEMS has concerns on road access to this project. Cedar Creek Road
as shown on the map along with Ohio Match Road and Rimrock Road do not serve all of the lots as
proposed. It does not show who will maintain the Cedar Creek Road or others that may be cut into the
project In order for emergency services to utilize these roads, they must have an all weather driving
surface, be a minimum of 20' in clear width, and maintained for access year around. Maintenance is a
huge concern for this project. (Exhibit P A 4 letter) The applicant stated that the CC&R's will
completely address the maintenance issues. Review by the county of said CC&R's should be a
condition of project approval.

2.17

School District. The project site is within the boundaries of the Lakeland Joint School District 272. In
a letter dated June 1, 2006, Tom Taggad, Director of Business apd Support Services, stated that the
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District takes no position for or against ibe development. However, we would ask that the County
strongly encourage the developer to meet with the District to address our concerns and mitigate impacts.
(Exhibit PA-4 letter)
2.18

Public Comment Prior to the hearing, the Building and Planning Department received ten (10)
comments, nine (9) in opposition and one (1) neutral to this request. (Exhibits P-1 through P-10,
Public Comment). Twelve (12) comment sheets were submitted at the hearing: three (3) from the
applicant's representatives and nine (9) opposed to the application.

2.19

Staff Analysis. This application had some unresolved issues at the writing by the staff. First of all, the
Applicant has not fulfilled the Kootenai County requirement of submitting a Wetland Delineation and
Analysis. There appears to be a major drainage area associated with most of the flat portion of the
property that has an identified high water table. If this area is indeed a wetland, the plat must clearly
identify the extent of the wetlands and show an adequate hydrologic protection zone. Furtber, while the
narrative stated that water will be supplied by individual wells, the Garwood Water Cooperative issued a
conditional will serve letter. Connecting to an existing water system requires review of the system and
proposed improvements by the Department of Environmental Quality (DEQ). This review has yet to be
completed. Finally, an inadequate conceptual stormwater plan was submitted with the application.
While a comprehensive plan is required prior to the start of any infrastructure improvements, the design
on this site would require a more in depth discussion on the how stonnwater will be addressed.

2.20

Hearing Examiner Analysis. Many of the above unresolved issues were resolved at the time of the
hearing. A Wetland Delineation and Analysis plat was submitted at the hearing and appears to clearly
identify the extent of the wetlands and show the adequate hydrologic protection wne. Both Ganvood
Water Cooperative and DEQ have shown conditional approval of the project. Finally, a conceptual
stormwater plan appears to be included in the exhibits submitted at hearing. Having these reviewed and
approved by the appropriate agencies are proposed conditions of approval (listed below).

HI

APPLICABLE LEGAL S T N A R D S

3.01

Kootenai County Subdivision Ordinance No. 394.
This O r d i c e outlines the application requirements and procedures, design standards, the factors to be
considered in deciding approval or denial, notice requiremenls, financial guarantee requirements and
requirements for establishing non-profit associations to maintain infrastructure andlor common areas.
The following factors are to be considered when evaluating an application, based on the information
presented by the Applicant:
The Applicant provided adequate information to determine compliance with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.
The subdivision proposal meets (or is capable of meeting) the requirements of this Ordinance.
The plan, project and proposed lots are capable of meeting all other applicable County ordinances
without variances (e.g. the Zoning, Site Disturbance, Road Naming, Area of City Impact and Flood
ordinances).
The plan, project and proposed lots are capable of meeting the requirements of other agencies.
The proposal will contribute to orderly development of the area. Proposed uses, desigo and density
are compatible with existing homes, businesses, neighborhoods, and with the natural characteristics
of the area. The subdivision will create lots of reasonable utility and livability, which are capable of
being built upon without imposing an unreasonable burden on future owners. Areas not suited for
development are designated as open space.
Where a~oro~riate,
the -~ r- o ~ s subdivision
ed
will have adequate open space for recreation, wildlife,
n and disturbance of the terrain, vegetation and
agriculture, or timber production. Road co
&.

.

TY3

634 3

Hearing Examiner's Report Case NO. S-842P-06 (Cedar Creek Ranch Estates)

.
3.02

Page 7

drainageways will be minimized and will not result in soil erosion. The design will adequately
address site constraints or hazards and will adequately mitigate any negative environmental, social
or economic impacts.
Services and facilities such as schools, electricity, water, sewer, stormwater management, garbage
disposal, EMS, police and fire protection are feasible, available and adequate. The proposal
includes on and off site improvements, and if necessary payments, to mitigate the lmpacts of the
subdivision so that it does not compromise the quality, or increase the cost, of public services.
Mitigation actions or fees must be commensurate with the impacts of the subdivision, and fees must
be authorized by law.
Proposed roads; sidewalks and trails establish or adequately contribute to a transportation system for
vehicles, bicycles and pedestrians that is safe, efficient and that minimizes traffic congestion.
The proposal is not anticipated to result in significant degradation of surface or ground water quality
as determined by DEQ.
Public notice and the processing of this application met the requirements set forth in this Ordinance,
County adopted hearing procedures and Idaho Code.

Kootenai County Zoning Ordinance No. 375.
With regard to subdivisions, the Zoning Ordinance specifies minimum lot sizes, open space, setback
and parking requirements, and the types of land uses that are permitted in the various land use zones.
The Zoning Ordnance also includes minimum construction standards for driveways and common
driveways.

3.03

Kootenai County Road Naming and Addressing Ordinance No. 301.
With regard to subdivisions, this Ordinance specifies how roads are to be named and requires that new
road names be approved by the Planning Director. Approved road names must be specified on the final
plat map.

3.04

Kootenai County Site Disturbance Ordinance No. 283 and Site Disturbance Plan Requirements for High
Risk Sites (adopted by Resolution No. 97-10).
Management of runoff and control of erosion during construction must be in compliance with this
Ordinance and the associated plan requirements. Plans must be prepared by a "design professional" and
must use calculations that include runoff om the future developed portions of each lot. A Site
Disturbance Permit must be obtained prior to the statt of any excavation and a 150% fmancial guarantee
is required.

3.05

Idaho Code 850-1301-1333, Plats; 967-6521, Actions by Affected Persons; 667-6535, Approval/ Denial
Requirements; 867-2343, Notice of Meetings.
Idaho Code $50-1301-81333 govern platting and the vacation of plats. These sections include
requirements for monumenting, for the size, form and required elements of a plat, for the naming of the
plat, for the owner's certification, and for dedications, recording, and the placing and lifting of sanitary
restrictions. The County Surveyor is required to check the plat and to certify on the plat that it is in
compliance with these sections of Idaho Code.
Idaho Code 867-6521 defines an "affected person", states that an affected person may request a hearing
on any permit authorized under Chapter 65, outlines the actions the Board may take, and provides for
judicial review, if requested, within 28 days after all remedies have been exhausted under local
ordinances.

,,.
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Idaho Code 567-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevant, the relevant contested
facts, and the rationale for the decision based on the factual information contained in the record,
applicable provisions of the Comprehensive Plan, relevant ordinances and laws.
Idaho Code 967-2343 provides general requirements for meeting notices such as the Commissioner's
weekly deliberations.

IV

CONCLUSIONS OF LAW

4.01

The proposed subdivision is in conformance with the Comprehensive Plan Future Land Use Map and
the existing zone classification of Rural, as stipulated in the Kootenai County Zoning Code No. 393, and
the Kwtenai County Subdivision Ordinance No. 394, because it meets the following requirements of
those ordinances;

4.02

The slope and terrain conditions of the setting are suitable for the proposed subdivision and the proposal
of one homestead for every five (5) to ten (10) acre parcel. The soil conditions elements appear to be
suitable for the proposed subdivision. A storm water and erosion control plan will be required prior
to subdivision improvements to ensure that ground water and surface water are not adversely
affected by the results of subdivision. La addition, the lots wiU be evaluated for storm water and
erosion control requirements at the time of building permit application.

4.03

The proposed subdivision's impact upon existing and proposed facilities and services appears to have
minimal impact as a congestive factor, and recommended conditions of approval will serve to mitigate
any such impacts. Lake's Highway District, Northern Lakes Fire Protection District, Panhandle Health
District, Garwood Water Cooperative, and DEQ have provided requirements for approval.

4.04

Lot sizes in the proposed subdivision are similar in size to other properties in the general area. Road,
sewage, and fire protection provisions have been reviewed by the applicable agencies to assure that the
development results in no adverse impacts to public health, safety and welfare. Those agencies have
recommended specific conditions to be fulfilled by the applicant prior to fmal approval; fulfillment of
those conditions with final approval from the qplicable agencies will ensure that public health, safety
and welfare issues are addressed, and the sewer treatment systems will be adequate and possible to be
utilized.

4.05

The
is not located withim an Area of City Impact. The applicant is responsible for construction
of infrastructure improvements necessary to provide service to the proposed subdivision, a d the costs
associated therewith. The subdivision will result in minimal population growth, and therefore, is not
anticipated to have a significant impact on the school district. The proposed subdivision will not result
in the loss of productive agricultural and forestland. The subdivision may have some impact on wildlife
habitat. These impacts need to be balanced, however, with the rights of the propetty owner, whose
proposed subdivision is in conformance with the zoning of the subject property. Environmental and
economic impacts of the development are mitigated to the extent feasible by proposed conditions, and
there appear to be no negative social impacts associated with the project.

4.06

Due to the allowed uses within the existing zone of the subject property, the subdivision is not
anticipated to have any negative impacts related to air quality, noise levels or lipfit conditions. Water
quality issues are addressed through conditions placed on the development by the Idaho Department of
Environmental Quality and the protections afforded by the Kootenai County Site Disturbance
Ordinance.
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4.07

Notice was provided to surrounding land ownen and an opportunity to give testimony was provided in
accordance with Kootenai County Ordinance No. 355, which establishes Hearing Examiners, a Planning
and Zoning Commission and outlines the procedures for the conduct of hearings in accordance with
Idaho Code 967-2343,

4.08

Recommended conditions of approval, as listed below, contain provisions, which ensure that
adequate provision will be made for sanitation facilities, mad, drainage facilities for storm water runoff,
necessary easements, and other requirements of the Ordinance prior to final plat approval.

Y

RECOMMEhDA TIONAh'D PROPOSED CONDITIONS OF APPRO VAL

Based on the Findings of Fact and Conclusions of Law set forth in this document, the Kootenai County Hearing
Examiner recommends that Case No. W2P-06,The Cedar Creek Ranch Estates, a request for preliminary
subdivision be APPROVED with tbe following conditions:
5.01

The terms and conditions placed on this approval shall run with the land and remain valid upon a change
of ownership, or until the approval expires. The Applicant, or future assigns having an interest in the
subject property, shall l i l y comply with the conditions placed on this approval. This approval is based
on the information presented in the project application, plans and testimony provided as part of this
request, and the approval is limited to that request.

5.02

The Applicant shall comply with the contractual agreement signed with the Lakes Highway District.
EElOOl
'

5.03

The Applicant shall comply with the requirements of the Northern Lakes F
ire Protection District, as
outlined in their letter Exhibit PA-10.

5.04

The Applicant shall comply with the requirements of the Panhandle Wealth District, as outtied in their
letter Eshibit PA-12.

5.05

The Applicant shall comply with the requirements of the Garwood Water Cooperative as outlined in
their letter, Exhibit PA-13.

5.06

The Applicant shall comply with the requirements of the Department of Environmental Quality as
outlined in their letter, Exhibit PA-15.

5.07

The Applicant shall receive approval by Stephanie Blalack (Planner I) or another Kootemi County
Planner on the conceptual stonnwater plan.

5.08

The Applicant shall submit CC&R's that address the EMS concerns. (Exhibit PA4)

I

I
I

Submitted by:
I
I

I
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R e b e h A. Zanetti
Hearing Examiner
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BEFORE THE BOARD O F COMMISSIONERS OF KOOTENAI COUNTY, IDAHO
IN THE MATTER O F THE APPLICATION
OF THE CEDAR CREEK RANCH ESTATES,
A REQUEST BY ED WROE FOR PRELIMINARY
SUBDIVISION APPROVAL OF TWENTY
LOTS IN THE RURAL ZONE

)

1
)
)
)
)

CASE NO. SS42P-06
FINDINGS O F FACT,
APPLICABLE LEGAL
STANDARDS, CONCLUSIONS
O F LAW AND ORDER OF
DECISION

I

COURSE O F PROCEEDINGS

1.01

The Building and Planning Department issued a Notice of Public Hearing for this application, Case No.
S-842P-06, with the hearing on January 18, 2007. On December 22,2006, notice was published in the
Caeur d2lene Press. On December 1 I, 2006, notice was mailed to property owners within 300 feet of
the project site. On December 27,2006 notice was posted on the site. Based on signed affidavits in the
file, the requirements for public notification have been met.

1.02

On January 18, 2007, a public hearing was held before the Kootehai County Hearing Examiner. Jay
Lockhart, Planner 11, introduced the case. The Applicant's representatives, attorney Ed Wroe, landscape
architect Tom Freeman and engineer Russ Helgeson presented the request. They submitted several
exhibits (HE-1000 through HE-1007) including a lot layout plat, an easement plat and a wetland
determination plat, as well as the contract signed with Lakes Highway District.

1.03

Several neighboring property owners testified in opposition to the application citing possible flooding
problems of the applicable land, increased traffic problems and a general desire to see the land stay
undeveloped. Twelve (12) comment sheets were submitted at the hearing: Three (3) from the
Applicant's representatives and nine (9) opposed to the application.

1.04

At their deliberations on February 15,2007, the Board of County Commissioners granted a request for a
public hearing before the Board.

1.05

The Building and Planning Department issued a Notice of Public Hearing for this application, Case No.
S-842P-06, with the hearing held on April 12, 2007. On March 15, 2007, notice was published in the
Coeur dxlene Press. On March 6,2007, notice was mailed to adjacent property owners within 300 feet
of the project site. On March 20,2007, notice was posted on the site. Based on signed affidavits in the
file, the requirements for public notification have been met.

1.06

On April 12, 2007, a public hearing was held before the Kootenai County Board of Commissioners.
Mark Mussman, Planner III, introduced the case, stating that the Hearing Examiner recommended
approval with conditions. He M h e r stated that of concern regarding this request was the large area
within the proposal that experienced seasonal flooding on an annual basis. The Applicant's
representatives presented the request, stating that water will be provided by the Garwood Water
Cooperative; sewage disposal will be accomplished by approved on and off site drain fields. They
further stated that access to each tot will be provided.either from Ohio Match Road, a newly constructed
Highway District standard road or a series of common driveways. The representatives spent some time
explaining the wetland and flood issues associated with the area of the proposal known as the
"meadow." The representatives testified that the proposal will comply with the Subdivision Ordinance
requirements for a hydrologic protection zone within the meadow area, restricting development in the
identified hydrologic area Several property owners testified in opposition to this request, citing the
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increase in traffic, the desire to see the property undeveloped and the flooding issue as reasons to deny
this request. One adjacent property owner, Wally Hirt, submitted photographs fixhibit B-1004) as well
as testimony, revealing that the meadow is a flood hazard area that is not identified as such in this
proposal. One additional adjacent property owner stated concerns about the potential for his domestic
water supply to be adversely impacted by the additional drain fields proposed. The Applicant's
representatives provided rebuttal by stating that the meadow area will remain undeveloped and that their
drain fields have been approved by the Panhandle Health District.
After all testimony was given, the Board of County Commissioners left the public hearing open for the
sole purpose of allowing the Applicant to submit information regarding the placement and size of all
building envelopes within this proposal and to conduct a site visit.
The Building and Planning Department issued a Notice of Site Visit for this application, Case No. 842P06, with the site visit conducted on May 22, 2007. On April 24, 2007, notice was published in the
Coeur d'Alene Press. On April 20,2007, notice was mailed to adjacent property owners within 300 feet
of the project site. Based on signed afftdavits in the file, the requirements for public notification have
been met.
On May 22, 2007, the Board of County Commissioner received information regarding the placement
and size of all building envelopes within this proposal (Exhibit A-43) and conducted a site visit.
At their deliberations on May 31,2007, the Board of County Commissioners voted unanimously to deny
this request.
Upon review of all files, exhibits and testimony of record regarding the application, the Board of County
Commissioners makes the following Findings of Fact and Conclusions of Law:
FINDINGS OF FACT

Applieant/Owner. The owner is John Noble, Cedar Ridge Homes, 2900 Government Way, Coeur
d'Alene, ID 83815. The Applicant's Representative is Ed Wroe, Lukins & Annis, 250 Northwest
Boulevard, Coeur d'Alene, LD 83814. (Exhibit A-1, Application)
Proposal. The Applicant is requesting to create twenty (20) lots on three parcels; a 98.085 acre parcel,
a 16.743 acre parcel, and. a 37.612 acre parcel totaling 152.440 acres in the Rural zone. The Narrative
submitted states that water will be provided by individual wells and sewer will be provided by
individual septic systems and drainfields. Subsequent public hearings revealed that water will be
supplied by extensions to the Garwood Water Cooperative. (Exhibits A-4, Narrative)
Location and Legal Description. The subject site is located on the south side of E. Ohio Match Road
at the southeast comer of the intersection with N. Rimrock Road. The site is described as a portion of
Section 20 and 21, Township 52 North, Range 3 West, B. M., Kootenai County, Idaho. The parcel
numbers are 52N03W-20-2000, 52N03W-20-2250, and 52N03W-21-4000 and the serial numbers are
127575,228984, and111970. (Exhibit 5 4 , Assessor Printout)
Lot Sizes. The Applicant proposes to create twenty (20) residential lots ranging from 5 to I0 acres.
(Exhibit A-5, Narrative; Exhibit A-17, Plat)
Existing Structures. There is an existing house and out buildings on the existing parcel 50N3W-202000.
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2.06

Surrounding Land Use and Zoning. The surrounding land use in the area consists of single family
dwellings with accessory buildings and undeveloped lots on large parcels. The sunounding Zoning
designation is Rural. The minimum lot size in this zone is 5 acres.

2.07

Physical Characteristics. The Soil Survey ofKootenai County Area, Idaho identifies the soil in the
area to be.
Selle fine sandy loam, 0 to 7 percent slopes. This Selle soil is a very deep, well drained soil
that formed in sandy, glaciolacustrine sediment. Permeability is moderately rapid, runoff is
slow, and the hazard of erosion is high. These soils occur predominantly in the northern half of
the subject site.
Mokins silt loam, 20 to 35 percent slopes. This Mokins soil is a very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is very rapid, and the hazard of erosion is
very high. A perched water table is at a depth of 12 to 30 inches in spring. These soils occur
along the southern half of the site.
Seelovers-Potlatch complex. These levels to nearly level soils are in drainageways. The
Seelovers soil makes up about 55 percent of the map unit and the Potlatch soil makes up about
35 percent. The Seelovers soil is a very deep, poorly drained soil that formed in local alluvium.
Permeability is moderately slow, runoff is very slow, and the hazard of erosion is slight. The
Potlatch soil is a very deep, poorly drained soil that formed in mixed alluvium. Permeability is
very slow, runoff is very slow, and the hazard of erosion is slight. A high water table is at a
depth of 18 to 42 inches, and the soil is subject to flooding in winter and in spring.
Mokins silt loam, 5 to 20 percent slopes. This Mokins soil is very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is rapid, and the hazard of erosion is
high. A perched water table is at a depth of 12 to 30 inches in spring.
The site has varying slopes ranging from the flat meadow running across the center of the development
to slopes of up to approximately 20% along the south side of the site. The meadow is covered with
grasses with the south hillside covered with timber. &hibits A-3, Photos)

2.08

Area of City Impact. The subject property is not located within an Area of City Impact.

2.09

Flood Zone and Wetlands. According to the Flood 1nsurGce Rate Map panel 160076-0125 C, there
are no flood zones on the site, but according to the Preliminary Geotechnical Engineering Evaluation,
shallow ground water and surface water may be present on the relatively level portion of the property
and that there is a potential for this water to enter the residential structures. Design plans should provide
for roadway drainage as well as individual lot drainage. Wetlands do exist on the site but have been
deemed non-jurisdictional by the Corp of Engineers. A Wetlands Delineation and Analysis is not
needed by the Corp of Engineers but is required by Kootenai County (Kootenai County Subdivision
Ordinance No.344, Article 2, Section 2.01, A-IS (Exhibit A-15, Geotech; Exhibit A-5, CDF
Landscape letter)
The Applicant submitted documents at both public hearings that delineate the wetlands and provided
analysis and proposed hydrologic protection areas around the wetlands. In addition, testimony and
photographs submitted at both public hearings revealed that the flat portion of the property referred to as
the "meadow" experiences seasonal flooding on an annual basis, the extent of this seasonal flooding is
determined by the annual winter and spring weather conditions. Section 4-2-C of the Flood Damage
Prevention Ordinance states that the "Administrator shall also make interpretations, where needed, as to
exact location of the boundaries of the areas of special flood hazards and floodways (for example, where
there appears to be a conflict between a mapped boundary and actual field conditions), and shall
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consider new information provided by FEMA or other authoritative sources." With public testimony
and photographs, the area of this proposal called the "meadow" appears to be an area of special flood
hazard.
2.10

Water. Water will be provided by the Ganvood Water Cooperative, Inc. In a letter dated November
14, 2006, Corky Withewax, President of Garwood Water Cooperative, stated that the Garwood Water
Cooperative has reviewed the preliminary plans for on-site improvements for the above referenced
project and found them to be acceptable. The Cooperative will need to review the completed
construction plans and specifications before we can give final approval of the water system design.
Garwood Water Cooperative's consulting Engineer has completed a study, which analyzes the impact
the proposed subdivision will have on the water supply and distribution system. The study identifies
both on-site and off-site improvements that if agreed to and made by the Developer, will allow the
Cooperative to provide service to the subject project and maintain the existing level of service in the
'Ganvood Water Cooperative.
Garwood Water Cooperative will provide water service to Cedar Creek Ranch Estates conditioned upon
the Developer completing both on-site and off-site agreed upon improvements. Additional requirements
include:
1. Annexation of the subdivision into Ganvood Water Cooperative service area, if necessary
2. Satisfactory completion of approved on-site and off-site water system improvements
3. Payment of all agreed upon applicable fees and charges.
4. Compliance with all Garwood Water Cooperative policies, rules and regulations
If work on the project is not begun within one year, this "Will Serve" letter will become void. (Exhibit
PA-13, letter)
The Department of Environmental QuaIity (DEQ) submitted a letter dated January 17, 2007, stating no
objection to the County's acceptance of the preliminary plat, and setting conditions on approval for the
final plat. (Exhibit PA-15)

2.1 1

Sewage Disposal. The Applicant proposed individual septic and drainfield for each lot within the
subdivision. In a letter written on May 8, 2006, Kristina Keating of the Pmhandle Health District states
that final approval will be given when the following conditions have been met:

0

2.12

PHD receives a letter from the Department of Environmental Quality (DEQ) stating water services
meet the State of Idaho Standards.
PHD receives a letter from the water purveyor, (Ganvood Water Cooperative), stating they will
supply water to the subdivision.
The water source must be stated on the plat as part of the owner's certificate block as required by
Idaho Code $50-1334.
Two signature blocks must be included on the plat for PHD, one to approve the plat and one to lifi
the sanitary restrictions as required by Idaho Code $50-1326 to $50-1329..
Blue line copies of the plat including signature page(s) must be provided to PHD.
(Exhibits PA-12, PHD Letter; A-4, Narrative)

Access. Access to southerly lots of Cedar Creek Ranch Estates is provided by one private road, Cedar
Creek Road, with two shared driveways off the private road and one shared driveway off Rimrock
Road. Access to the nord, lots will be onto Ohio Match Road where adjoining lots will have shared
access at the requirement of Lakes Highway District. In a series of letters, Lakes Highway District
Road Supervisor Joseph H. Wuest stated that if the County approves this subdivision, the Highway
District would request that the County require the Developer address the following items:
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The face of the plat must show the right-of-way width for both Rimrock Road and Ohio
Match Road adjacent to this subdivision at thirty (30) feet from the centerline of the existing
roadway. The plat must also show a ten (10) foot perpetual and exclusive Roadway, Drainage
and Utility Easement adjacent to the above described right-of-ways. The Owner's Certificate
must include wording dedicating the right-of-way and the ten (10) foot perpetual and
exclusive Roadway, Drainage and Utility Easement to the public in the name of Lakes
Highway District.
The extent of the wet area must be accurately defined and cleared through the Army Corps of
Engineers for encroachment with a road. The Highway District will not accept the interior
road of Cedar Creek Ranch into its maintenance jurisdiction as it will lie in an area that has a
tendency to flood during the spring of the year. Provisions to keep the private, interior
subdivision road above high water and provide good road base stability will need to be
addressed. The elevation of Rimrock Road and culvert locations will also need to be shown
on the face of the plat.
A copy of the CC&R's will need to be submitted to the Highway District in order for the
District to review the stormwater provisions.
The face of the plat must indicate common accesses for Lots I & 2, Lots 3 & 4, and Lots 5 &
6. The site plans must also be submitted to the Highway District for review indicating the
building site locations are situated to reduce vehicles from backing out onto Ohio Match
Road.
Ohio Match Road adjacent to this subdivision is currently a gravel road and the District does
not have funds available in the budget for improvement to Ohio Match Road, adjacent to this
subdivision. However, the developer has agreed to enter into a Road Development
Agreement with the Highway District to improve Ohio Match Road to a twenty-eight foot
wide paved surface fmm Rimrock Road to Cedar Creek Road. merefore, the District
requests the County require the developer enter into a Road Development Agreement with the
Highway District a. a condition of the County granting subdivision approval.
The District requests the Developer grant the Highway District a temporary construction
easement adjacent to Ohio Match Road adjoining Cedar Creek Ranch for the construction of
Ohio Match Road adjacent to the subdivision.
The Developer has indicated he will grant additional right-of-way in the vicinity of Cedar
Creek Road to improve the alignment of Ohio Match Road. This will improve the alignment
to a 510 foot curve radius to meet minimum Associated Highway District Standards.
The District has no objections to the common driveways depicted on the face of the plat to
serve Lots 9 through 12, Lots 17 through 20, and Lots IS and 16, as access through the land is
not now necessary, nor will it be necessary in the future, to provide continuity of a public
road. (Exhibits PA-9, PA-11, & PA-14, Lakes Highway District Letter)
Af the hearing, the Applicant submitted the signed agreement with Lakes Highway District
that addresses all of the above. (WE-1001)
Section 3.01.G.3 states that "proposed road and utility crossings must be shown on the plat, must be
kept to a minimum and must take the shortest possible route across the area.
2.13

Fire Protection. The subject site is within the Northern Lakes Fire Protection District. A letter written
August 25,2006 by Dean S. Marcus, Fire Marshall, states that the District approves the subdivision and
has the following requirements:
1. Subdivisions developed in the Fire District require compliance with the Fire Code for fire flows.
There are fire flow systems available in the area of this subdivision.
2. The developer has contacted the ~ i i District
e
to discuss the required fir6 flows. A proposal from the
developer, that meets the Fire District's requirements for fue flows, has not been submitted.
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3. A water system developed to provide fire flows shall have a minimum of 40,000 gallons of storage.
If the system is used tb provihe domestic usage, additional storage shall be required. The system
shall provide 1.000 gpm at all fire hydrants. An altemant to providing higher fire flows could be the
instaliation of residential fire sprinklers.
4. If the developer wants to meet the Idaho Surveying and Ration requirements for an approved water
system, fire hydrants shall be installed so that all driveways are within 500 feet of a fire hydrant.
Fire hydrants shall be installed with a maximum distance of 1,000 fi between hydrants.
S. An approved marking flag shall be installed on all hydrants.
6. All fire hydrants shall have a 5 inch Ston. connector in place of the large diameter, standard 4 %
inch male thread. The large diameter port shall face the street.
7. Hydrants in a cul-de-sac shall be located at the entrance.
8. All roads or driveways are considered access roads by the Fire District. All roads and driveways
shall meet Kootenai County and the Fire District's requirements.
9. All access roads that are longer than 150 feet from a county maintained road shall have an approved
turnaround.
10. When building permits are applied for, driveways shall be designed so Fire District apparatus can
park close enough to the dwelling to deploy a 150 ft. hose and reach around to the furthest part of
the structure.
11. When building permits are applied for, additional fire code requirements may be applicable for
access to individual structures and for fire systems in those structures.
12. Addressing installed on dwellings shall be clearly visible from the road fronting the property.
Addressing shall be placed at the entrance to a property when the distance to the dwelling is too far
and not clearly visible.
13. If a Wildfire Mitigation Plan is required by Kootenai County it shall be reviewed by the Fire
District. Maintenance of the mitigation plan shall be addressed.
14. Fees are due the Fire District and shall be paid prior to consfruction. Fees cover ongoing review of
the project's fire code compliance, additional site inspections, verification of fire hydrant
requirements, locations, and testing if applicable, review of address locations, review of fire access
compliance, review the Wildfire Mitigation Plan if applicable, verification of compliance to approve
occupancy permit and all other issues that need review during development. (Exhibit PA-10,
Northern Lakes Fire Protection District letter)

2.14

Conceptual Stomwater Plan. The Applicant has included a Conceptual Stormwater Plan which was
included in the Narrative by the Applicant's professional engineer. Stormwater will be treated in
roadside ditches and allowed to overflow to the existing seasonal drainages. Stormwater drainage from
the houses will be directed downhill to the existing drainages. The Stormwater Plan was examined by
Stephanie Blalack, Planner I for Kootenai County Building and Planning Department. In a memo dated
January 8, 2007, Ms. Blalack stated that while she feels the information submitted to date was a good
start, the plan submitted does not demonstrate adequate treatment and erosion/sedimentation control
methods as outlined in the Kootenai County Site Disturbance Ordinance 374 and the Kootenai County
Site Disturbance Plan Requirements for High Risk Site Manual. (Exhibits A-4, Narrative; 5 2 2 & 5
23, Memo)
Exhibits HE-1000 through HE-1007, submitted at the hearing, address the stomwater issue.

2.1 5

Noxious Weeds. In a memo dated June 9, 2006, Weed Specialist Bill Hargrave recommended basic
weed management for Meadow Hawkweed. (Exhibit PA-5, Memo)

2.16

EMS. In a letter dated June 13,2006, Lynn R. Borders, Chief Officer for Kootenai County Emergency
Medical Services, stated that the KCEMS has concerns on road access to this project Cedar Creek
Road as shown on the map along with Ohio Match Road and Rimrock Road do not setve all of the lots
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as proposed. It does not show who will maintain the Cedar Creek Road or others that may be cut into
the project. In order for emergency services to utilize these roads, they must have an all weather driving
surface, be a minimum of 20' in clear width, and maintained for access year around. Maintenance is a
huge concern for this project. (Exhibit PA-6 letter) The Applicant stated that tbe CC&R9s will
completely address the maintenance issues. Review by the county of said CC&RYsshould be a
condition of project approval.
2.17

School District. The project site is within the boundaries of the Lakeland Joint School District 272. In
a letter dated June 1, 2006, Tom Taggart, Director of Business and Suppon Services, stated that the
District takes no position for or against the development. However, we would ask that the County
strongly encourage the developer to meet with the District to address our concerns and mitigate impacts.
(Exhibit PA-4 letter)

2.1 8

Public Comment. The Building and Planning Department received a total of nineteen (19) comments,
eighteen (18) in opposition and one (I) neutral to this request. The opposition centered on the increase
in traffic and the seasonal flooding that occurs on the property. (Exhibits P-1 through P-19, Public
Comments).

ZIZ

APPLICABLE LEGAL STANDARDS

3.01

Kootenai County Subdivision Ordinance No. 344.
This Ordinance outlines the application requirements and procedures, design standards, the factors to be
considered in deciding approval or denial, notice requirements, financial guarantee requirements and
requirements for establishing nonprofit associations to maintain infrastructure andtor common areas.
The following factors are to be considered when evaluating an application, based on the information
presented by the Applicant:
The Applicant provided adequate information to determine compliance with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.
The subdivision ~rouosalmeets (or is capable of meeting)
- the requirements of this Ordinance.
The plan, project and proposed lots are capable of meeting all other applicable County ordinances
without variances (e.g. the Zoning, Site Disturbance, Road Naming, Area of City Impact and Flood
ordinances).
The plan, project and propose&lotsare capable ofmeeting the requirements of other agencies.
The proposal will contribute to orderly development of the area. Proposed uses, design and density
are compatible with existing homes, businesses, neighborhoods, and with the natural characteristics
of the area. The subdivision will create lots of reasonable utility and livability, which are capable of
being built upon without imposing an unreasonable burden on future owners. Areas not suited for
development are designated as open space.
Where appropriate, the proposed subdivision will have adequate open space for recreation, wildlife,
agriculture, or timber production. Road construction and disturbance of the terrain, vegetation and
drainageways will be minimized and will not result in soil erosion. The design will adequately
address site constraints or hazards and will adequately mitigate any negative environmental, social
or economic impacts.
Services and facilities such as schools, electricity, water, sewer, stormwater management, garbage
disposal, EMS, police and fire protection are feasible, available and adequate. The proposal
includes on and off site improvements, and if necessary payments, to mitigate the impacts of the
subdivision so that it does not compromise the quality, or increase the cost, of public services.
Mitigation actions or fees must be commensurate with the impacts of the subdivision, and fees must
be authorized by law.

. .
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Proposed roads, sidewalks and &ails establish or adequately contribute to a transportation system for
vehicles, bicycles and pedestrians that is safe, efficient and that minimizes traffic congestion.
The proposal is not anticipated to result in significant degradation of surface or ground water quality
as determined by DEQ.
Public notice and the processing of this application met the requirements set forth in this Ordinance,
County adopted hearing procedures and Idaho Code.
Kootenai County Zoning Ordinance No. 375.
With regard to subdivisions, the Zoning Ordinance specifies minimum lot sizes, open space, setback
and parking requirements, and the types of land uses that are permitted in the various land use zones.
The Zoning Ordinance also includes minimum construction standards for driveways and common
driveways.

3.03

Kootenai County Road Naming and Addressing Ordinance No. 301.
With regard to subdivisions, this Ordinance specifies how roads are to be named and requires that new
road names be approved by the Planning Director. Approved road names must be specified on the final
plat map.

3.04

Kootenai County Site Disturbance Ordinance No. 283 and Site Disturbance Plan Requirements for High
Risk Sites (adopted by Resolution No. 97-10).
Management of runoff and control of emsion during construction must be in compliance with this
Ordinance and the associated plan requirements. Plans must be prepared by a "design professional" and
must use calculations that include runoff from the future developed portions of each lot. A Site
Disturbance Permit must be obtained prior to the start of any excavation and a 150% financial guarantee
is required.

3.05

Kootenai County Flood Damage Prevention Ordinance No. 381.
This ordinance outlines the requirements for reducing potential property damage due to flooding, for
platting lots within areas of special flood hazards and for determining the location of flood hazards
within Kootenai County.

3.06

Idaho Code 550-1301-1333, Plats; 567-6521, Actions by Affected Persons; 567-6535, Approval/ Denial
Requirements; 567-2343, Notice of Meetings; 567-8003, Regulatory Takings.
Idaho Code $50-1301-$1333 govern platting and the vacation of plats. These sections include
requirements for monumenting, for the size, form and required elements of a plat, for the naming of the
plat, for the owner's certification, and for dedications, recording, and the placing and lifting of sanitary
restrictions. The County Surveyor is required to check the plat and to certify on the plat that it is in
compliance with these sections of Idaho Code.
Idaho Code 567-6521 defines an "affected person", states that an affected person may request a hearing
on any permit authorized under Chapter 65, outlines the actions the Board may take, and provides for
judicial review, if requested, within 28 days after all remedies have been exhausted under local
ordinances.
Idaho Code 567-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevant, the relevant contested
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facts, and the rationale for the decision based on the factual information contained in the record,
applicable provisions of the Comprehensive Plan, relevant ordinances and laws.
Idaho Code 867-2343 provides general requirements for meeting notices such as the Commissioner's
weekly deliberations.
Idaho Code $67-8003 establishes an orderly, consistent review process for evaluating whether a
decision results in a regulatory taking.
IV

BOARD ANALYSIS
The Board has a concern that the flood potential within the area described as the "meadow" has not been
adequately resolved by the Applicant. Public testimony has revealed that large portions of this area
sustain annual flooding, which the Applicant does not dispute. Although in recent years flooding may
have been limited, testimony strongly suggests that high water has encroached into the areas delineated
in Exhibit A-43 as the building envelopes and location of the "meadow" road. As such, it is the Board
of County Commissioner's position that the Applicant has failed to meet their burden of proof in this
regard.
Due to the lack of flood hazard information, the Board is unable to afftrmatively determine whether or
not the lots would be of reasonable utility to the future land owners, based on: 1) The potential for lots
being covered by flooding; 2) The adequacy of access based on the Road District's unwilliig~~ess
to
undertake the mpintenance of the "meadow" roadway because of the flood hazard; 3) The lack of clarity
in how the proposed "meadow" road meets the requirement to minimize the impacts to areas of flood
hazard; 4) The potential development of drain fields within a flood hazard area and the potential for
adverse affects to area resident's drinking water.

In conclusion, the Board has great concern that, if approved, the health, safety and general welfare of
the public will be jeopardized by platting lots, developing roadway and access, constructing drain fields
and approving building envelopes within an area of special flood hazard.

V

CONCLUSIONS OF LAW

5.01

The Applicant has failed to meet the required burden of proof in providing adequate information to
determine compliance with Kootenai County Subdivision Ordinance No. 344. The proposed subdivision
design does not adequately address existing site consbaints andlor special hazards.

5.02

It is unclear whether the plan and the proposed lots/development features are capable of meeting the
elevation requirements of the Flood Damage Prevention Ordinance because base flood elevation
information was not provided.

5.03

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not.the proposed lots will be of reasonable utility and
livability, capable of being built upon without imposing an unreasonable burden on future owners.

5.04

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positivefy determine whether or not all of the proposed drain field locations will be of
reasonable operational utility to the future owners, and will not negatively effect area water resources.
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5.0.5

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not the proposed "meadow" roadway location will be of
reasonable operational utility to the fhture owners.

5.06

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not the proposed road design will require mitigation of any
negative environmental impacts to the flood hazard area, or to positively determine how its design or
construction is the minimum necessaiy at this site. Further, it is unclear because o f the road's location
within the wetlands/flood area, whether the road is capable of meeting the required construction
standards.

V7

ORDER OF DECISION

Based on the Findings of Fact and Conclusions of Law set forth in this document, the Kootenai County Board of
Commissioners orders that Case No. S-842P-06, The Cedar Creek Ranch Estates, a request for preliminary
subdivision be DENIED.
The following are actions the Applicant could take to gain approval:
1. Base flood elevation information must be provided in order to evaluate whether proposed building
envelopes are located outside the area of special flood hazard.
Base
flood elevation information must be provided in order to access the viability of proposed drain
2.
field envelopes.
3. Design internal roadways/access that minimizes the impacts to sensitive and/or special hazard areas.
4. Design internal roadways/access to a standard acceptable to road district for design and maintenance
requirements.
5. Re-apply as modified above, or, re-apply as a conservation design subdivision, leaving the
"meadow" and/or the "flood hazard area" as open space with a conservation easement.

It should be noted that the above actions are not an exhaustive list. Further, when and if the above actions are
undertaken additional as yet unforeseen issues may arise. Implementation of the above actions is NOT a
guarantee of future approval.
Dated this 2lst day of June 2007

BY ORDER OF THE KOOTENAI COUNTY
BOARD O F COMMISSIONERS

W. Todd Tondee, Commissioner
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